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PREFACE 


Student conduct and systems for the regulation of 
student conduct have been a concern of those charged with 
the administration of higher education for centuries. Placed 
in proper historical perspective, concern over student 
conduct is as much a part of the e ate experience as 
exams, texts, libraries, and lectures. For this reason, 
every institution of higher education has some system for the 
regulation of student conduct. These systems of regulating 
student conduct have run the gamut from a pure in loco 
parentis approach designed to fuse counseling and discipline 
to a strictly legalistic approach which attempts to regulate 
student behavior by means of rules, specified procedures, 
and vigorous enforcement. 

Events on campuses in the last decade have placed 
renewed emphasis on the regulation of student conduct. 
1970-71 was initially thought to have been a watershed in 
the wave of student activism which marked higher education 
in the '60s, with the tragedies at Kent State and Jackson 
State leading to a relatively quiet academic year. However, 
Bayer and Astin's study indicated that the school year 1970- 
71 was only slightly more quiet than the 1968-69 academic 
year, which is generally regarded as one in which campuses 
were in an extreme state of disruption. In 1970-71, a sub- 
stantial portion of the colleges and universities were the 
scene of protest activity, often severe. Only when compared 
with the 1968-70 year--the year of Earth Day, Vietnam 
moratoria, Cambodia, and Kent and Jackson State--does 1970-71 
seem quiet. 

In responding to campus disturbances, many adminis- 
trators utilized disciplinary procedures which reflected the 
values of an earlier campus community in which the college 
president or the dean of students played the role of "father," 
and the students played the role of "children." In a series 
of cases Declining with Dixon v. Alabama State Board of 
Education,’ the courts found disciplinary procedures based 
on the "family" doctrine to be violative of the procedural 
due process guarantees of the Federal Constitution. This 
series of cases established the principle of law that the 
minimal requisites of procedural due process must be observed 
in public college and university disciplinary proceedings 
which may result in expulsion or suspension. 

Encouraged by the judicial erosion of the doctrine 
that all administrative and state court remedies must be 
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exhausted previous to asserting a claim of the violation of 
Federal rights in the Federal courts, students increasingly 
tested the constitutionality of institutional disciplinary 
proceedings in the Federal courts.’ By the end of the '60's 
the Federal courts had chipped away so much of the "family" 
conceptualization which underlay: the in loco parentis 
doctrine that it no longer could be said that 


College authorities stand in loco parentis, and 
may make and enforce any regulation for the 
physical training, moral enrichment, and better- . 
ment of their pupils pian a parent would make” © 
for the same purpose. 


Indeed, the federal courts had mandated procedural. 
due process requirements in public institution disciplinary 
hearings which approached the formality of those observed 
in governmental agency hearings. By the end of the decade, 
it could fairly _be sald that the Federal Constitution had 
come to campus. 

Although the proweh of the case law applying the 
procedural due process doctrine to public college and 
university disciplinary proceedings has been remarkable, 
observers have predicted that little more landmark litigation 
will occur. While the outer limits of the application of 
the procedural due process doctrine appear to have been 
defined, and while the jurisdiction of the Federal courts 
over certain claims that state action has violated Federal 
rights has been restricted,9 numerous disciplinary cases 
arising out of the May, 1970 demonstrations and other campus 
misconduct have tested, and on some occasions found wanting 
the discipline systems which were created in the 1960's. 

While disciplinary systems will continue to be tested 
in court, significant new directions in disciplinary systems 
may be established primarily by legislatures and governing 
boards, reports issued by study commissions, and by insti- 
tutional initiative. This stage of the development of the 
procedural due process doctrine will see increasing codifica- 
tion of statutes and rules and regulations implementing the 
procedural due process guarantee. Examples of this stage of 
development include the publication of the Joint Statement 
on Student Rights and Freedoms,10 the enactment of state 
statutes and regulations establishing procedural due process 
standards,ll and the publication of the Carnegie Commission's 
Model Bill of Rights.12 

The movement toward state-wide disciplinary procedures 
indicated the constitutional infirmities of some institutional 
disciplinary procedures. These weaknesses were recognized in 


the Carnegie Commission's Dissent and Disruption: Proposals 
for Consideration by the Campus,l3 and by the Joint Statement 


on Student Rights and Freedoms. Both Dissent and Disruption 
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and the Joint Statement state that the observance of pro- 
cedural due process is mandatory in disciplinary hearings. 
Neither statement, however, establishes guidelines for 
procedural due process in a public college or university 
disciplinary system. 

“Y This work is intended to establish guidelines which 
will enable institutional administrators to implement the 
procedural due process guarantee in disciplinary cases 
which may result in suspension or expulsion. This work is 
not intended to take the place of, nor serve as a substitute 
for, the advice of local counsel. Administrators should 
discuss the conclusions drawn by the author with an insti- 
tutional attorney prior to taking action in reliance on these 
guidelines for two reasons. First, more recent decisions may 
have altered the conclusions reached by the author. Second, 
many of the cases cited herein have limited value as precedents, 
and the value of such decisions should be affirmed with the 
institution's attorney. 
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CHAPTER I 


INTRODUCTION 


Statement of the Problem and Methodology 


This study identifies the elements of procedural due 
process which are required by law in student disciplinary 
hearings which may result in suspension or expulsion in public 
institutions of higher education, and sets forth guidelines 
which will enable institutional administrators to implement 
the procedural due process guarantee in such disciplinary 
hearings. 

The Fourteenth Amendment to the United States Con- 
stitution provides, in pertinent part: 


Nor shall any person be deprived of life, 
liberty, or property . . . without due 
process of law. . 


The concept of procedural due process has primarily been 
defined by court decisions, statutes, and other legal 
authority. Because the object of this study was the develop- 
ment of guidelines for procedural due process for institu- 
tional disciplinary proceedings, the solution of this problem 
required extensive analysis of legal authorities. Such 
analysis could only be performed by using the legal research 
method. Therefore, this study of procedural due process 

has been performed using the legal research method. 

The legal research method is based on the identifica- 
tion of a legal issue, or a set of issues, and the collection 
of authorities, secondary and primary, on the issue or set 
of issues. Legal encyclopediae, cases, commentaries, and 
other authorities were collected and analyzed. The analysis 
revealed certain rules of law, and these rules have been used 
to develop guidelines for administrative decision-making. 


Definition of Terms 


l. Due process--Due process refers to the principle 
of constitutional law that fundamentally fair procedures con- 
tribute to precision in ascertaining facts and adjudicating 
issues. There are two kinds of due process--substantive and 
procedural. 

2. Substantive due process--Substantive rights, or 
substantive due process, relates to the quality of rules. 


I 


2 


Rules which fail to meet the test of granting substantive 

due process are those rules which authorize illegal or 
improper procedures, allow the passage of rules and regu- 
lations which authorize illegal activity, prohibit legal and 
reasonable activity, or which are otherwise illegal, arbitrary, 
discriminatory, or unreasonable.2 

3. Procedural due process--Procedural due process means 
the quality of the process which determines facts and adju- 
dicates issues; the fairness of the rules of procedure. 3 

4. State action--State action means action by a state 
government, including action by its officers, employees, and 
agencies, which in some manner violates the rights guaranteed 
to citizens of the United States by the Bill of Rights, as 
the Bill of Rights is made applicable to the states by the 
Fourteenth Amendment. 

5. Law--A law is a rule of conduct enforced by the 
government by its system of courts.) 

Public institution--An institution is deemed to be 
public in character if its primary support is derived from 
state funds. The principal factor in the determination of 
status is origin: if founded by private individuals, and 
privately endowed and supported, the courts will consider it 
a private institution. If, on the other hand, the institution 
was organized and established by the legislature and if 
primarily supported by public funds, it is treated as a public 
corporation or an agency of government . 6 However, the 
corporate status of an institution of higher education can 
only be determined by an analysis of its character and the 
method of its establishment, support, and control, as inter- 
preted by the courts. T 

7. Expulsion--Expulsion means separation of the student 
from the institution whereby the student is not eligible for 
readmission to the institution. 

8. Suspension--Suspension means separation of the 
student from the institution for a period of time. The 
student may become eligible for readmission to the insti- 
tution. 9 


Limitations 


This study was limited to cases and materials relating 
to public senior institutions of higher education, and was 
concerned only with disciplinary procedures which may lead 
to the suspension or expulsion of students. Despite this 
limitation, many of the principles discussed herein should 
be studied by private institutional administrators. 


3 
Overview of Chapters 


Chapter II presents the foundation for the study, 
exploring several fundamental issues--the authority of the 
institution to discipline, the nature of the disciplinary 
process, institutional disciplinary jurisdiction, and a 
consideration of the legal propriety of adopting procedures 
for adjudicating disciplinary issues subsequent to the 
commission of the offense, and which constitute a substantive 
change of disciplinary rules. 

Chapter III treats the pre-hearing procedural requi- 
sites, including the requirement of disciplinary regulations, 
search and seizure, warnings against self-incrimination, 
interim suspension, notification of charges and hearings, 
and discovery procedures. 

Chapter IV treats procedural requisites during and 
after the hearing. Included in this chapter is a discussion 
of the right to counsel, the hearing requirement, open and 
joint hearings, the hearing agency, the requirement of a 
record, witnesses, evidentiary rules, penalties, publication 
of the decision, and appellate review. 

Chapter V sets forth procedural due process guidelines 
for the development of disciplinary operating procedures. 

Appendices A and B contain interim suspension pro- 
cedures, and samples of forms. 
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CHAPTER II 


SELECTED ISSUES BASIC TO DISCIPLINARY 
PROCEDURAL DUE PROCESS 


In this chapter, selected issues basic to the dis- 
ciplinary process are explored. The first issue considered 
is the authority of the institution to promulgate disciplin- 
ary rules, and to enforce such rules by suspension or 
expulsion. The second issue is the nature of the disciplin- 
ary process. Is the disciplinary process criminal or 
juvenile or administrative in nature? 

The third issue investigated in this chapter is the 
jurisdiction of the campus disciplinary process. The question 
of whether or not institutional jurisdiction should be 
asserted is analyzed in the context of the place the mis- 
conduct occurs, the nature of the act, and the student status 
of the actor. The fourth issue considered in this chapter 
is that of the adoption of new disciplinary procedures 
subsequent to the commission of the offense. 


l. Authority of the Institution to Formulate and 
Administer Disciplinary Rules and to 
Suspend or Expell Students 


The authority of a university acting through its 
president to formulate disciplinary rules and regulations, 
and to oversee the application of these rules and regulations 
is a "rudimentary principle of law often challenged but thus 
far rejected."l The president of the university necessarily 
has "inherent general power to maintain order and to exclude 
those who are detrimental to the student body and the 
institution's well-being, so long as he exercises sound 
discretion and does not act arbitrarily or capriciously."2 


2. The Nature of the Disciplinary Process 


A variety of procedural devices intended to protect 
the rights of the litigants are employed in the law. 
Typically, the most elaborate procedural protections are 
found in criminal and juvenile proceedings, and are required 
by the Federal Constitution. The greater safeguards afforded 
a person on trial for a crime are consonant with the penalty 
that a person convicted of a crime may pay. A criminal may 
suffer imprisonment, fine, disenfranchisement, or may be 
placed on probationary status, while a person sued civilly 
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may only be assessed a fine, or be compelled to comply with 
the court's ruling.3 

Because the nature and extent of procedural protections 
are different in the civil, administrative, criminal and 
juvenile law, it is necessary to establish whether the 
collegiate disciplinary process which results in suspension 
or expulsion is part of the civil, administrative, criminal, 
or juvenile law patterns so that the appropriate procedural 
requirements can be identified. 

In Esteban v. Central Missouri State College, student 
plaintiffs argued that public institution disciplinary pro- 
ceedings were analogous to criminal and juvenile proceedings, 
and that the procedural due process guarantees applicable in 
criminal and juvenile cases should be afforded to students in 
collegiate Ti pet py nary cases which might result in suspension 
or expulsion. The students based this argument on two U. 5S. 
Supreme Court landmark decisions--In Re Gault and Kent v. United 
States--which held that certain constitutional procedural 
guarantees, such as the right to counsel, must be observed 
in juvenile proceedings, such proceedings n deemed to be 
more criminal than civil in nature and effect. 

The Esteban court rejected the argument that student 
discipline, even where expulsion or suspension was the out- 
come, were analogous to criminal and juvenile court proceed- 
ings, stating that the "attempted analogy" was not sound, and 
that such landmark decisions as Gault and Kent were "not 
applicable" in student disciplinary proceedings. The court 
then distinguished between irrevocable expulsion and punish- 
ment less severe than irrevocable expulsion. 

With regard to irrevocable expulsion, the court held 
that this penalty is "not punitive or deterrent in the 
criminal law sense, but is rather the determination that the 
student is unqualified to continue as a member of the 
educational community. An irrevocable expulsion is not 
equivalent to the criminal law processes .. . for, while 
the expelled student may suffer damaging effects, sometimes 
irreparable, to his educational, social, and economic future, 
he or she may not be imprisoned, fined, disenfranchised, or 
subjected to probationary supervision." 

Regarding "lesser" disciplinary penalties, including 
but not limited to "dismissal (for an indeterminate, time) 
with leave to apply for readmission," and presumably 
including suspension for a definite period, "the nature and 
procedure of the disciplinary processes in such cases should 
not be required to conform to federal processes of criminal 
law, . . . which are designed for circumstances and ends 
unrelated to the academic community." The lawful aims of 
such "lesser" penalties is deemed to be "teaching in the 
performance of the lawful mission of the institution. "6 

It seems clear that the courts have uniformly rejected 
the proposition that the disciplinary proceedings, even when 
terminating in irrevocable expulsion, is in the nature of 
the criminal law process. 
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While the weight of authority indicates that the 
disciplinary process is not a criminal process, the dis- 
ciplinary process can neither be described as a juvenile 
delinquency process. Although there is little explicit 
case authority on this point, for only two cases speak to 
the attempted characterization of disciplinary process as 
juvenile law, both cases have rejected the analogy. 

While the courts have decreed that the disciplinary 
process is neither criminal nor juvenile in nature, the 
courts have seldom stated affirmatively what the nature of 
the disciplinary process is. The prestigious U. S. District 
Court for the Eastern District of New York has indicated 
that student discipline falls within the ambit of adminis- 
trative law. The disciplinary process, then, is neither 
criminal nor juvenile in nature, but is administrative in 
nature. Since the nature of the disciplinary process is 
administrative, the criminal law procedural requisites are 
not necessarily required in disciplinary proceedings. This 
conclusion supports the thesis of this study--institutions 
need not comply with rigid criminal law procedural formulae 
as long as the procedures used in disciplinary cases are 
fundamentally fair. 


3. Jurisdiction 


The term jurisdiction refers to the authority of an 
institution to hear disputes, reach a decision, and render 
an enforceable judgment. Jurisdiction is generally thought 
to be of three kinds--jurisdiction over subject matter, 
jurisdiction over the person, or jurisdiction over a 
specified geographical area. 9 

The analysis of the concept of jurisdiction set forth 
in this section of this chapter is divided into three parts: 
a consideration of where the act occurred as the location 
of the act affects jurisdiction; a consideration of the 
nature of the offense as affecting jurisdiction; and a con- 
sideration of when one becomes a student. It is hypothesized 
that the place the act occurs, the nature of the act, and the 
student status of the actor all will have an important effect 
on the institution's decision to assert jurisdiction over 
misconduct. 


Jurisdiction Over Conduct Occurring 
On or Off Campus 


It is interesting to note that the issue of whether an 
institution has jurisdiction over off-campus student conduct 
was not litigated until 1967.10 In the days of in loco 
parentis, public institutions asserted jurisdiction over a 
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wide range of student acts both on and off campus. A brief 
resume of the facts of several cases will illustrate the 
range of institutional jurisdiction. 

In McGinnis v. Walker, the Wilberforce College campus 
completely surrounded a privately owned lot thirty feet wide 
and 250 feet deep. A restaurant-store was located on this 
lot. The college president forbade the students from fre- 
quenting this restaurant-store on pain of expulsion.1l 

In Tanton v. McKenna, a girl student was denied re- 
admission to the Michigan State Normal College as a 
consequence of "smoking cigarettes on the public streets" 
and riding around "the streets . . . in an automobile seated 
on the lap of a young man."1l2 

In a 1928 Montana case, a female student lived off 
campus in a house with her husband, who was also a student. 
The female student, who had an excellent scholastic record, 
had been a student in good standing for three years. The 
husband drank alcoholic beverages, but the wife did not. 

The husband had, on occasion, served alcoholic beverages to 
guests. Subsequent to a dance, a party was held at the 
husband and wife's house. The wife did not imbibe, but made 
no protest when others did. A girl attending the party was 
described as intoxicated. When the wife refused to give the 
dean of women information about the persons attending the 
party, the wife was dismissed from the institution.13 

Cases arising out of the civil rights movement during 
the early and mid 1960's indicate that the university's 
assertion of jurisdiction over off campus and even out of 
school year conduct was considered valid. In Dixon, groups 
of students from a black public college entered a public 
lunchroom in the county court house. The court house was 
two miles from the college. Subsequently, there was mass 
attendance by students from the college at off campus rallies 
both in and out of the city, with subsequent expulsions. In 
Woods v. Wright, a 1964 case, a black high school student was 
suspended for participating in a demonstration protesting 
racial segregation. The demonstration was held on a Saturday, 
and was conducted off the school premises. In both cases, 
institutional jurisdiction over student conduct was asserted. 14 

Perhaps the most extreme example of the long arm of 
university jurisdiction is the case of Knight v. State Board 
of Education.15 A number of students at Tennessee A&I, after 
the completion of the school year and during the summer 
vacation (apparently none of the students were enrolled for 
the summer term) traveled from Tennessee into Mississippi. 

The students were arrested when they refused to leave the 
bus terminal in Jackson, Mississippi. Subsequent to their 
conviction, and while incarcerated in a Mississippi jail on 
30 day sentences, the students were suspended from school by 
the Tennessee A&I faculty. 
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While Knight is the most extreme case, the authority 
of an institution to assert jurisdiction over off-campus 
student conduct has been specifically supported by three 
recent cases. In Esteban, two students were dismissed for 
refusing to return to their residence hall when told to do 
so by a faculty member, and for swearing at a dormitory 
counselor. When ordered to return to their residence hall, 
the students were watching, from the edge of the campus, a 
demonstration taking place in an adjoining street. The court 
held that a college's conduct standards may apply to both 
"on and off campus" conduct, where such conduct standards 
are relevant to the mission of the institution.1l 

The Esteban holding was followed in Goldberg v. Regents 
of the University of California, which arose out of the 
Berkeley Free Speech Movement. The Goldberg court held 
that inappropriate conduct involving rowdiness whether on or 
off campus is not defensible, and is within the jurisdiction 
of campus authorities.17 

Perhaps the most authoritative statement regarding the 
authority of the college to regulate off campus conduct is 
set forth in the General Order. The court held that "conduct 
standards may apply to student behavior on and off campus 
when such behavior is relevant to any lawful mission, process 
or function of the institution." 

The cases, then, uniformly uphold the authority of the 
institution to regulate off campus conduct, with the rule 
enunciated in General Order being the most comprehensive 
statement .19 


The Nature of the Conduct 


Institutions enjoy considerable freedom in defining 
unacceptable conduct. The court in General Order stated that 
"in the field of discipline an institution may establish any 
standards reasonably relevant to the lawful mission, processes 

and functions of a given institution."20 

An institution has the authority to adopt rules which 
repeat the terms of local municipal and criminal laws, and to 
enforce such rules.2l Even in the absence of a university 
rule which repeats the terms of a local law, institutional 
discipline may be imposed for the violation of a municipal 
or criminal law.2@2 This authority is based on the inherent 
authority of the institution to make and enforce rules, and 
to establish a proper climate for learning. Neither the pre- 
emption doctrine nor the double jeopardy doctrine operates 
in this instance. 
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Student Status 


When does one become a student? The following defini- 
tion may serve. A student is one who has been accepted by 
an institution, who has enrolled in the institution, who has 
registered for classes, and who has paid appropriate fees. 

In a word, a student is one who has "matriculated." 

May a less than fully matriculated individual be deemed 
a student? At what point in the process of matriculation does 
institutional disciplinary jurisdiction attach? Upon enroll- 
ment? Upon registering for classes? Upon payment of fees? 

When does institutional disciplinary jurisdiction end? 
Upon completion of exams? Upon moving off campus? After a 
student receives his grades? After he receives his diploma? 

Research disclosed only one reported case which speaks 
to this issue. In Saunders v. Virginia Polytechnic Institute, 
the plaintiff had been enrolled in VPI for two and one half 
years, during which time he had maintained an unusually high 
academic average, and a flawless conduct record. 24 Heavy 
involvement in extracurricular activity led him to withdraw 
from the institution during the Spring quarter on April 28, 
1969. Simultaneous with his withdrawal, he applied for 
readmission for the Fall quarter, 1969. 

On May 6, 1969, the VPI admissions office informed 
saunders that he had been accepted for readmission for the 
Fall quarter, and that he would receive the formal notice 
of readmission sometime in August. Saunders was to signify 
his acceptance of the readmission by signing and returning 
the form. The form was duly signed and returned to the VPI 
admissions office by Saunders on May 7. 

On June 7, subsequent to the completion of all classes 
and examinations, and one day previous to the June 8 
commencement exercises, a peaceful protest was held at a 
ROTC commissioning exercise. Saunders and a number of 
students participated. Pursuant to a rule banning all but 
staff and matriculated students from participating in 
demonstrations, and a determination that Saunders was not 
a matriculated student, university officials decided that 
Saunders had no right to be present at the demonstration nor 
to demonstrate. Both previous to the demonstration and 
during the demonstration, Saunders was admonished that he 
had no right to participate in the demonstration. 

No person who engaged in the demonstration was arrested, 
nor were any students disciplined. Saunders, however, was 
subsequently denied readmission to VPI on the ground that he 
had violated school policy by taking part in the June 7 demon- 
stration. 

It is important to note that at the time of the demon- 
stration, Saunders arguably had equal or greater contact with 
VPI than did the students who participated in the demonstration. 
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Previous to the June 7 demonstration, Saunders had been 
tentatively accepted by VPI for readmission, whereas the 
students who participated in the demonstration could not 

yet have received and returned the preliminary acceptance 
of readmission which Saunders had signed and returned May 7. 
(All students were required to apply for readmission for 
the fall term, and received both a preliminary and a final 
notice of readmission. ) 

The court required VPI to reinstate Saunders, holding 
that Saunders "from past association and tentative future 
acceptance . . . was no less a member of the academic 
community than other students. . . . (He) was as much a part 
of the academic community as those whose participation (in 
the demonstration) went undisciplined. . . . Saunders' 
eon not different from that of the other students 

tt 


The Saunders court neither accepted nor rejected 
VPI's assumption that those individuals other than Saunders 
who had not withdrawn, and who had completed classes and 
examinations, but who had not left campus, and who engaged 
in on-campus conduct which affected an academic function, 
and who had neither received nor executed a preliminary 
acceptance of readmission, are "matriculated students." 
Rather, the court's decision turned on the reason for 
classification of Saunders as "non-matriculated." 

The court required VPI to demonstrate that its 
classification of Saunders as different from other students 
reflected "fundamental and basic differences between 
saunders and other students, and was necessary to promote a 
compelling governmental interest.'"2 Finding no compelling 
governmental interests and no basic differences, the court 
found no basis for VPI to distinguish between Saunders and 
other students. 

If Saunders was to be deemed non-matriculated, so must 
other student demonstrators. Yet at the time of the demon- 
stration Saunders had a more substantial relationship with 
VPI than students deemed matriculated. Therefore, Saunders 
must be deemed matriculated, if other students were to be so 
classified. 

The Saunders case indicates that in the Federal 
Western District of Virginia an individual need not move 
very far in the process of matriculation to be considered 
a student within the disciplinary jurisdiction of the 
institution. Saunders holds that mere provisional admission 
of an individual previously enrolled, without class regis- 
tration, or fee payment, entitles one to be deemed 
matriculated, at least where the sanctioned conduct occurs 
on campus, and affects a university process. 

While Saunders speaks to the "student" who has with- 
drawn, a recent ruling in Center for Participant Education 
(CPE) v. Marshali28 speaks to the "student 


who completes 
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every step of the matriculation process, except the payment 
of fees. In CPE, plaintiff student had been enrolled at 

the institution for two years. Following one term's 
suspension for certain misconduct, plaintiff was readmitted, 
completed registration and began attending classes. 

During the first week of the term, the plaintiff 
engaged in activity for which he was dismissed three weeks 
before the term ended. Up till the time of his dismissal, 
plaintiff attended classes and otherwise availed himself of 
the privileges available to a matriculant. However, the 
plaintiff had never, up to and including the time the trial 
started, which was several weeks after the term ended, paid 
his tuition and fees. 

Counsel for the university argued that the plaintiff 
could not be said to have matriculated, and therefore, had 
no standing to allege a denial of the procedural due process 
rights guaranteed to students. The court ruled, however, 
that the university had elected to treat the plaintiff as a 
student for disciplinary purposes, and it could not advance 
the argument that plaintiff was a non-student at that point 
in time. Having defined the plaintiff as a "student," the 
university was bound by this definition for purposes of 
litigation. 

Both Suanders and CPE indicate that the four part 
definition of "matriculation" proposed on page 10--admission, 
enrollment, registration, fee payment--may be inaccurate. 
However, there is so little litigation on this issue that 
case precedent may be of no value in predicting what the 
courts will do.29 


4, Adoption of New Procedures Subsequent to 


the Commission of an Offense 


The term "new procedures" refers to modification of the 
disciplinary procedural code adopted by an institution, after 
the students have been put on notice of the terms of the 
promulgated procedures, and after a student has violated a 
university conduct rule. In brief, "new procedures" include 
any variation from codified procedural practice. Examples 
of procedural modification include: 


. The failure to observe codified procedures. 30 

2. The appointment of a special hearing examiner to 
hear a case, when there is no provision authorizing 
the use of such an examiner in the disciplinary 
code. 31 

3. The appointment and utilization of a special hearing 

panel whose entire membership is drawn from persons 

external to the campus when no provision of the 

disciplinary code authorizes such. 32 
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4, The appointment and utilization of a special hearing 
panel drawn from on campus personnel, when no 
provision of the disciplinary procedures authorizes 
such. 33 

5. The use of board of trustees as a hearing panel, 
when no provision of the disciplinary procedures 
authorizes such.3 


An institution may adopt and utilize, subsequent to the 
publication of a procedural code and the commission of a 
violation of a university rule, new disciplinary procedures 
without depriving students of procedural due process rights. 
The courts and the commentators agree that no particular 
model of procedural due process is required, even when an 
institution has adopted certain procedures, as long as what- 
ever procedures are instituted and implemented are funda- 
mentally fair. Fundamental fairness requires the adoption 
of procedures which allow reliable determination of the 
facts. As long as new procedures are fundamentally fair 
and are fully explained to the student in advance of any 
hearing, there is no deprivation of procedural due process.395 


Summary 


This chapter has treated four basic aspects of the dis- 
ciplinary process--the authority to exclude students from 
the institution; whether criminal/juvenile standards of 
procedure must be observed; jurisdiction over misconduct; 
and the adoption of new procedures. 

The following rules of law have been developed by the 
courts: 


Authority to Promulgate and 


Enforce Rules 


The institution has inherent authority to discipline 
students, and such authority includes the power to exclude 
those who are detrimental to the institution's educational 
program. The president of the institution, or his designee, 
normally exercises this authority. The exercise of this 
authority must be done with sound discretion, and may not be 
arbitrary or capricious. 


The Nature of the Process 


The institutional disciplinary process is not governed 
by the procedural requirements of criminal or juvenile law. 


Institutions are not required by law to observe the requisities 
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of criminal/juvenile procedure in institutional disciplinary 
proceedings. Institutions should observe the basic admin- 
istrative law procedural principle of "fundamental fairness" 
in adjudicating disciplinary cases which might result in 
expulsion or suspension. 


Jurisdiction 


Institutions should be careful in asserting disciplinary 
jurisdiction when: 


a. the act occurs off-campus, or 

b. the actor is not a student, or 

c. the act does not affect an institutional mission, 
function, or process. 


Adoption of New Procedures 


An institution may adopt and utilize subsequent to the 
publication of a procedural code and the commission of an 
offense entirely new disciplinary procedures. If the new 
procedures are fundamentally fair, and are fully explained to 
the student, there is no deprivation of procedural due 
process rights. 

The consideration of these rules of law leads to a 
discussion of the impact of these rules on the procedural 
rights of students, both previous to a hearing, and at 
and subsequent to a hearing. Chapters III and IV explore 
the elements of procedural due process prior to, at, and 
subsequent to a hearing. 
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19Professor Wright in "The Constitution on the Campus" 
argues against the restriction of university jurisdiction to 
on-campus conduct. He feels that any attempt to divide 
disciplinary jurisdiction into an on campus - off campus 
dichotomy misses the crucial point of whether a legitimate 
interest of the university is involved in a given case. Taking 
the hypothetical case of a theft of notes as an example, Wright 
thinks that the university has a clear interest in the theft 
of notes if the theft occurs on campus. But what if the 
theft occurs off campus? "The interests of the university 
is no less (if a student steals the notes of another) while 
they are on a bus miles from the campus in search of geology 
specimens," p. 1067. Wright's argument is an appealing one, 
and appears to be the better reasoned approach. 

The better reasoned approach restricts university 
jurisdiction over off campus conduct to those offenses which 
are intimately related to the academic enterprise, and leaves 
to the local governmental jurisdiction other offensive off- 
campus conduct. 

On eneral Order, p. 145. Assuming an institution has 
this broad power, should an institution exercise such power 
to its fullest extent? Karlesky and Stephenson have argued 
that the first task of the institution administrator res- 
ponsible for a disciplinary system is to carefully determine 
what conduct is to be sanctioned, restricting jurisdiction 
where possible. Administrators who create campus conduct 
codes which sanction serious criminal offenses, e.g., rape, 
which are not closely related to the academic mission of 
the institution run the very real risk of being required by 
the courts to create and administer a procedural system which 
is both expensive and cumbersome. 

While Karlesky and Stephenson did not refer the reader 
to either the Dixon or the Knight decisions, they might well 
have done so. Dixon and Knight both involved the assertion 
of disciplinary jurisdiction--in one case leading to suspen- 
sion and the other to expulsion--for off campus conduct not 
related to the academic mission of the institution. Dixon 
was the landmark case which started the restriction of 
institutional disciplinary rights, with the courts insisting 
that relatively complex procedural systems be created for 
the adjudication of serious student disciplinary cases. Both 
Dixon and Knight may be read as demonstrating the validity 
of Karlesky and Stephenson's thesis. 


elwnile all criminal laws and municipal ordinances need 
not be institutional rules, certain local laws may be 
appropriate for adoption and enforcement by the institution, 
and some slight overlap should cause no difficulty between 
town and gown. 
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For example, it is entirely proper for an institutional 
disciplinary system to process a student who allegedly made 
a bomb threat on an academic building or a residence hall, 
or for stealing another's books or notes, even though there 
is a remedy under the local law for both offenses. On the 
other hand, it seems less appropriate for an institutional 
disciplinary system to process an alleged rapist or murderer. 
The institution's disciplinary system is usually not equipped 
to deal with such major offenses. 


2? knight; Due v. Florida A and M University, 233 F. Supp. 
396 (N.D. Fla. 1963); General Order. In Stewart v. Reng, 321 
F. Supp. 618 (E.D. Ark. 1970), the mere presence of student 
Stewart at a party at which marijuana was used was sufficient 
for dismissal shortly following his arrest for violating 
a general university rule requiring all students to demon- 
strate good citizenship. 

Assuming an institution has no rule against an act made 
punishable by local law, or even if the institution has such 
a rule, at what point in time should the university take 
action against the student? Should the institution commence 
disciplinary action at the time of arrest, or upon conviction? 
Absent a situation making the use of an interim suspension 
appropriate, i.e., when the student represents a grave threat 
to the welfare of the institution, fairness suggests that 
institutional proceedings be initiated after conviction. It 
should be understood that the institution has the authority 
to initiate action at the point of arrest, but that authority 
should be exercised at that point only when the student 
constitutes a physical threat to himself, others, or the 
institution. 


2 3Does an institution have the authority to discipline 
a "student" in the following situations? 

l. After an individual had finished his exams, and 
before the individual has registered and paid his 
fees for the next academic term, i.e., between the 
fall and winter academic terms? 

2. After an individual has withdrawn during a term, but 
is still visiting the campus, and has received a 
letter stating that he has been readmitted for the 
next term? 

3. When an individual enrolls and registers for and 
attends classes, but does not pay his fees? l 


24307 F. Supp. 326 (W.D. Va. 1969); 417 F. 2d 1127 
(Fourth Cir. 1969). 

235p, 1131. 

26p, 


113l; Shapiro v. Thompson, 394 U. S. 818, p. 634 
(1969). 
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eT one wishes that the Saunders court had ruled on 
the validity of VPI's assumption that the "other students" 
were matriculated. 


28 


29tt is recommended that institutional administrators 
review with their institution's registrar those policies 
which determine at what point a person is deemed matricu- 
lated, and at what point a person's matriculation is deemed 
to be ended. 

It is recommended that institutions assert disciplinary 
jurisdiction only over conduct which is engaged in by matri- 
culated individuals, or when such conduct occurs on campus, 
or when the activity leads to criminal prosecution for 
violation of a local law and the continued presence of the 
student represents a threat to the campus community, or when 
the conduct is of such a nature as to affect an institutional 
mission, process or function. When the activity complained 
of occurs off campus, or is engaged in by non-matriculated 
persons, or involves a prosecution for the violation of a 
local law, or does not affect an institutional mission, 
process or function, the assertion of institutional juris- 
diction should be carefully examined. 


Civil Action No. 1745 (N.D. Fla., January 12, 1972). 


30Woody v. Burns, 188 So 2d 56, p. 59 (Fla. Ct. App. 
1966). 


31stricklin v. Board of Re ents, 297 F. Supp. 416 (N.D. 
Wis. 1969); 420 F. 2d 1257 (Ninth Cir. 1970); Marzette v. 
McPhee, 294 F. Supp. 562 (W. D. Wis. 1968). 

32si11, 318 F. Supp. 608, p. 619-620. 


33Goldberg, p. 467. 


34 pistrick, 324 F. Supp. 942, pp. 949-952. 


3° while the general authority of the institution to adopt 
any fundamentally fair disciplinary procedure at any time 
seems clear, the cases on this point have actually dealt with 
the creation of a new hearing board or agency, and not with 
the creation of an entirely new process for resolving factual 
issues. Among the hearing agencies which have passed 
constitutional muster are single man hearing officers, 
special committees of the trustees, the trustees, panels 
chosen from persons outside the university, and joint student- 
faculty panels in which certain student members of the panel 
were replaced by other students. 
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The holdings in these cases point up the plastic nature 
of procedural due process. The courts recognize that a 
university is not a court system, and flexibility serves 
the interests of all parties. For example, in Marzette, 
because the president of the college was a material witness 
to the disruption, he was excused from his normal duty of 
being the appellate "judge" in the disciplinary process, and 
an outside hearing examiner was retained to conduct the 
final hearings. 

One other point should be made. An institution has the 
authority to hold a new hearing on all issues with all 
testimony introduced anew if there is a defect in the first 
hearing, e.g., the tape recorder fails to record all 
testimony. (Such a re-hearing is called a de novo hearing.) 
See Center for Participant Education. 


CHAPTER III 


PROCEDURAL RIGHTS PRIOR TO THE HEARING 


This chapter identifies and describes the elements of 
procedural due process required by law prior to the hearing. 
Topics covered in this chapter include the clarity of 
regulations governing conduct; search and seizure; warnings 
regarding rights; the delay of institutional proceedings 
pending completion of a criminal prosecution; notice of 
charges; and the student's means of discovering information 
which the institution will use at the hearing. Chapter IV 
will treat the elements of procedural due process required 
by law at and subsequent to the hearing. 


l. Conduct Regulations 


An institution should adequately forewarn students 
of the types of conduct which may result in suspension or 
expulsion. It has been held that an institution may 
establish appropriate conduct standards in any manner or 
form reasonably calculated to give adequate notice of the 
behavior expected of the student. "The notice of these 
standards may be written or oral, or partly written or partly 
oral, but preferably written, and may be positive or 
negative in form."1 

The courts appreciate the difficulty of providing 
adequate notice via oral means, and have spoken with approval 
of institutional efforts to appraise students in writing of 
conduct and procedural standards. In Zanders, the publica- 
tion of a student conduct code was praised as evidence of 
institutional initiative in safeguarding the basic rights of 
the students.@ 

The wisdom of placing university conduct rules and 
disciplinary procedures in a publication distributed to 
students is clear. It has been held that the furnishing 
of individual copies of the student conduct handbook to all 
students at registration is sufficient to put the students 
on notice of both substantive and procedural regulations. 3 

Conduct rules should be as clear and specific as 
possible. The cases dealing with conduct rules have been 
primarily concerned with the application of the "vagueness" 
and "overbreadth" doctrines to institutional conduct rules. 

Vagueness can be defined as the quality of being 
indefinite or uncertain. A state criminal statute is vague 


23 


24 


if it "forbids or requires the doing of an act in terms so 
vague that men of common intelligence must necessarily guess 

at its meaning and differ as to its application. A university 
regulation should not be vague, lest students be able to claim 
that they could not understand the regulation, and therefore 
had no notice of its terms and effect. 

While vagueness relates to the internal validity of a 
regulation, overbreadth goes to the scope of application of 
a regulation. The crux of the overbreadth issue is the 
protection of fundamental constitutional liberties. An over- 
broad regulation inhibits the exercise of such constitution- 
ally protected freedoms as speech, assembly, and the press, 
areas familiar to institutional administrators. 

The courts are currently divided on the question of how 
precisely conduct regulations must be written. The majority 
of decisions take the position that while general proscriptions 
are not adequate to appraise students of unacceptable conduct, 
e.g., "conduct unbecoming a Carolina Gentleman," the vagueness 
and overbreadth doctrines defined above apply to student 
conduct rules only in "exceptional cases."/ Institutional 
conduct regulations, according to the majority view, are 
not generally to be tested by the vagueness and overbreadth 
standards by which criminal statutes and rules are tested. 

The minority position and the more cautious approach 
holds that vagueness and overbreadth standards less stringent 
than the criminal standards apply to student conduct rules. 
The minority of decisions hold that the tests of vagueness 
and overbreadth are applied to student conduct rules in the 
light of: 


l. the comprehensive authority of school officials; 
2 the need for flexibility and breadth in promul- 
gating rules of conduct; 

the educational ends sought to be accomplished in 
a university setting; 

the intellectual competency of the student’ body.® 
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Whether one is in a Federal jurisdiction which follows 
the majority or the minority rule, conduct regulations must 
constitute a "reasonable exercise of the power and discre- 
tion of school authorities."9 Prudence dictates the adoption 
of conduct rules which a reasonable student can understand, 
and which are neither vague nor overbroad. 


2. Search and Seizure 


The Fourth Amendment to the United States Constitution 
protects "the right of the people to be secure in their 
persons, houses, papers, and effects against unreasonable 
searches and seizures."10 The Fourth Amendment does not 
protect the people from all searches and seizures, but only 
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from those searches and seizures which are unreasonable. 
What is a reasonable and hence permissible search? 

The following searches have been deemed reasonable: 
Searches with a warrant-- 

When a search is instituted on the authority of a 
search warrant issued by a judge, which warrant is authorized 
by the judge on the basis of the police officer's sworn 
statement that he has probable cause to believe that the 
premises or person to be searched and the evidence proposed 
to be seized violates the law.11 


Searches without a warrant: 


1. When the person having control of the premises to 
be searched gives his consent to such a search. 

2. When the search is performed incident to a lawful 
arrest. 

3. When an offense is committed in the presence of 

the arresting officer. 

When the contraband is in plain view. 

When exigent circumstances make a warrantless 

search necessary.le 
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The constitutional right to be free from unreasonable 
searches and seizures is enforced by the "exclusionary rule." 
The exclusionary rule excludes from use at trial evidence 
which has been discovered and seized in an unreasonable 
manner. The rule applies in both state and federal criminal 
trials, and to both state and federal law enforcement 
officers .13 

An important limitation on the application of the 
Fourth Amendment and the exclusionary rule is that this 
protection applies only in criminal and quasi-criminal 
proceedings, and not in administrative or civil proceedings. 
Thus, the Fourth Amendment has no application in student 
disciplinary hearings, such hearings being neither criminal 
nor quasi-criminal in nature. But the Fourth Amendment and 
law of search and seizure may apply to the activities of 
institutional administrators, depending on the premises 
to be searched, the institutional officer who performs the 
search, or the purpose of the search. Thus, a brief con- 
sideration of search and seizure law follows. 
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Search of a Room by a University 
Official for the Purpose of 
Enforcing University Regulationst> 


A public university official who is not a commissioned 
peace officer, acting on the authority of a university rule 
which is necessary to maintain order and discipline, which 
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rule is reasonably related to the maintenance of the 
educational atmosphere of the institution, may institute a 
search of a student's dormitory room when the official has 
reasonable cause to believe that the premises to be searched 
are being used illegally, or are being used in a manner 
which seriously interferes with campus discipline.16 

Such a search must be instituted primarily for the 
purpose of enforcing institutional discipline, and not for 
the primary purpose of commencing criminal proceedings. If 
the search is done in the anticipation of state or federal 
criminal proceedings, or is participated in or instigated by 
federal or state law enforcement officers, or is performed 
by a person with the status or the powers of law enforcement 
officers, the primary purpose may be deemed to be commence- 
ment of criminal proceedings, and the Fourth Amendment then 
applies. 

If none of the circumstances described in the preceed- 
ing sentence apply, the search may be instituted without a 
warrant, without the consent of the room's occupant, without 
an offense being committed in the presence of the searcher, 
without the contraband being in plain view, and without 
recourse to the exigent circumstances doctrine. In other 
words, the Fourth Amendment does not apply to such a search. 

The fruit of a search done for the purpose of enforcing 
university discipline, when such a search is based on a valid 
university rule, and when the university official instituting 
the search has reasonable cause to believe the premises are 
being used illegally or in a manner which seriously interfers 
with university discipline, may be introduced in university 
disciplinary proceedings .18 


Search of a Room by a University 
Official for Purpose of Bringing 


Criminal Charges or by a University 
Official with or at the Instance 


of a Law Enforcement Officer, or 
by a Law Enforcement Officer 


A student who occupies a dormitory room enjoys the 
protection of the Fourth Amendment with regard to criminal 
and quasi-criminal searches and seizures.19 By renting a 
dormitory room, a student neither waives nor contracts away 
his Fourth Amendment rights. By signing a rental agreement, 
the student neither gives his consent to a police search, 
nor does he give the university the authority to consent to 
a police search. 20 

A university official acting pursuant to a valid 
university rule and having a reasonable belief that illegal 
or other detrimental use is being made of student's dormitory 
room may institute a search of a room for the purpose of 
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implementing the educational program of the institution (of 
which discipline is a part) or for health or safety reasons. 
Such an official may not, however, institute a search for 
police purposes, nor grant consent to police to perform a 
search for the purpose of bringing criminal charges.2l A 
regulation authorizing the university to search a room cannot 
be construed to give consent to a search for evidence for the 
primary purpose of a criminal prosecution. 22 


Automobile Searches 


In Speake v. Grantham, a student driving a micro- 
bus was halted and arrested on campus for failing to stop 
at a vehicle stop sign. A number of leaflets were found 
protruding from under one seat in a search performed incident 
to the arrest of the student. The possession of these 
leaflets, which were of an incindiary nature, was the basis 
of the suspension of the student.23 

The students sued, claiming that various due process 
rights had been violated, and that their suspensions were 
unlawful. The institution was ordered to hold a new hearing 
under rules established by the court. The court-established 
rules did not require the institution to apply the Fourth 
Amendment or the exclusionary rule in the second hearing. 

The institution, however, adopted both the Fourth Amendment 
standard and the exclusionary rule. 

The students were suspended as a consequence of the 
second hearing, and again sued. The court ruled that while 
the Fourth Amendment guarantee and the exclusionary rule 
do not necessarily apply in institutional disciplinary 
proceedings, when an institution adopts such a standard for 
a hearing, the court will measure the actions of the 
institution on the basis of the constitutional standard, 
and not by some lesser standard. 

Thus, the Speake court applied to the search of motor 
cars and the use of evidence obtained thereby the standards 
of the law of search and seizure because the institution had 
adopted both standards. Searches of motor cars in Speake 
were required to meet the test of reasonableness under the 
Fourth Amendment before evidence obtained as a result thereof 
is admissable. Finding that the college authorities had 
probable cause for such a search under the "plain view" rule, 
the court deemed the evidence admissible under the law of 
search and seizure and determined that the evidence had been 
properly admitted in the disciplinary proceeding under 
litigation. 

The Speake case cannot be taken as establishing the 
precedent that the probable cause standard and the exclusion- 
ary rule apply in public institution disciplinary proceedings 
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resulting in suspension or expulsion. It can only be taken 
to hold that when a disciplinary board seeks to apply the 
constitutional standard of search and seizure to automobile 
searches, a court may well measure the action taken on the 
basis of the constitutional standard. 

That such a standard need not be adopted by a college 
or university seems apparent from a reading of the Keene 
case. In Keene, a student's micro-bus was entered by a 
institutional officer with the consent of the student to 
remove an American flag believed to belong to the school. 
Observing a curious aroma, the officer came upon a small 
amount of marijuana. The student was subsequently dismissed 
from the institution on an institutional charge of drug 
possession. 2 

The Keene court held that the search leading up to 
the student's dismissal was governed by the case of United 
States v. Coles, in which a search of a Federal Job Corps 
Center student's belongings and the subsequent introduction 
of the marijuana found in this search in a criminal trial was 
upheld as being within the administrative officer's authority 
to maintain proper standards of conduct and discipline.25 
Because the search in Keene was conducted solely for the 
purpose of determining if there had been a breach of an 
institutional rule and not for criminal prosecution purposes, 
the exclusionary rule did not apply. The Keene court, however, 
specifically refused to rule on the issue of whether or not 
the exclusionary rule applies in college disciplinary pro- 
ceedings. 

Automobile searches, then, are governed by the rule 
regulating dormitory room searches. Whether or not the 
Fourth Amendment and the exclusionary rule applies depends 
on who performs the search, the primary purpose of the search, 
and the standards adopted by university officials for the 
purpose of enforcing campus disciplinary measures. As long 
as the institution does not adopt on its own motion the 
exclusionary rule, the courts will not mandate the use of 
the rule. 


Application of the Exclusionary Rule to 
Institutional Disciplinary Proceedings 


In the search and seizure cases reviewed supra, the 
courts have uniformly refused to rule on the issue of whether 
or not the exclusionary rule is applicable in college and 
university disciplinary proceedings. In both Keene and Moore, 
this issue was raised directly by the aggrieved student, 
and the court refused to rule on the issue.2 

Only in Speake, it will be recalled, when the university 
board of trustees sitting as a disciplinary board assumed 
that the Fourth Amendment applied to the search of the 
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student's bus was the exclusionary rule deemed applicable. 
It should be emphasized that the Speake court did not 
mandate the application of the Fourth Amendment and the 
exclusionary rule to this disciplinary proceeding, but that 
once the board of trustees adopted the Fourth Amendment 
standard, the court measured the disciplinary proceedings 
of the board in the light of that standard. 

The courts will not apply the exclusionary rule to 
institutional disciplinary proceedings unless the institution 
takes the initiative and adopts the rule.2 


3. Warnings Regarding Procedural Rights 


In the case of Miranda v. State of Arizona, the United 
States Supreme Court ruled that the Fifth Amendment right 
regarding self incrimination required police officers 
investigating a crime to advise suspects of their right to 
refuse to answer self-incriminating questions, and to have 
the assistance of a lawyer in answering questions.29 

The application of the Miranda rule to college dis- 
ciplinary investigations seems problematical at best, so 
long as university personnel without the status of peace 
officers are conducting the investigation, and when a case 
will only be referred to a college or university disciplinary 
hearing. Such appears to be the case because the violation 
of a college or university regulation is not a crime, deans 
and residence hall personnel are not commissioned peace 
officers, and a college or university disciplinary hearing 
is not a court of law. 

Where the Miranda rule clearly seems to apply, however, 
is in the instance of a campus security officer's investiga- 
tion of a student offense, when such officer is a commission- 
ed peace officer, where a university rule repeats the language 
of a local law, and where that officer has the discretion of 
referring this case to the local criminal authorities as well 
as to the institutional disciplinary system. 

The two cases arising in institutions of higher educa- 
tion which speak to the issue of the Miranda rule adopt the 
position that disciplinary procedural due process does not 
require "warnings about privileges . . . (or) self- 
incrimination,"30 and assert that there is no legal authority 
that requires university officials to "advise a student 
involved in disciplinary proceedings of his right to remain 
silent and to be provided with counsel."3l 

A New York court agreed that "under no circumstances 
does the court believe that the rules defined in Miranda 
apply . . ." to an investigation of high school cheating 
cases, but went on to caution that several cases decided 
by the United States Supreme Court have ruled that "One 
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involved in an administrative proceeding may not be deprived 
of his rights under the Fifth Amendment to the United States 
Constitution. "32 

In summary, while there is currently no requirement 
in the college and university case law that the Miranda 
rule be followed, such a requirement may be in the offing. 


4, Delay of University Proceedings Pending 
Completion of Criminal Prosecution 


Must institutional disciplinary proceedings be delayed 
pending completion of a criminal prosecution arising out 
of the same factual situation? This question has been 
raised in the context of the student's assertion that he 
has a Fifth Amendment right not to incriminate himself 
and that such a right has no meaning if the student is re- 
quired to testify to avoid suspension or expulsion in a 
previous or concurrent university hearing. 3 

In Furutani, Keene, and Grossner, students sought 
to delay institutional disciplinary hearings until after 
criminal proceedings arising out of the conduct for which 
the institution had brought charges had been completed. 34 
The student argued that they might be forced to avoid suspen- 
sion or expulsion by making incriminating statements in the 
course of the institutional disciplinary proceedings, and 
that such incriminating statements might be used against 
them in the subsequent criminal prosecution. Moreover, it 
was asserted that there is a "practice" of staying adminis- 
trative proceedings, such as disciplinary hearings, where 
the individual involved faces criminal charges arising out 
of the same events.35 In Keene, the student refused to offer 
any information at the hearing because of a pending criminal 
action, thereby asserting his Fifth Amendment right. 36 

The courts have uniformly held that there is no 
deprivation of procedural due process incident to the 
institution's refusal to delay student disciplinary action 
based on a claim of self-incrimination.37 The courts have 
reasoned that it is difficult at best to determine what may 
constitute an offense arising out of the "same facts." 
Additionally, it is mere speculation to assume that evidence 
offered ina relat aston ae proceeding will be Produced in the 
criminal court.3 And even if students were compelled to 
offer testimony to avoid suspension or expulsion at a college 
hearing deemed incriminating at the subsequent criminal trial, 
the students could object to the introduction of the incri- 
minating statements on the basis of Garrity v. New Jersey. 39 

Finally, the practical question of when and how quickly 
a criminal proceeding can be terminated must be asked. No 
criminal proceeding can be said to be completed until all 
appeals have been exhausted or the time for filing appeals 
has run. An exhaustion of appeals can consume years. 


31 


Moreover, criminal cases are seldom brought to trial within 
several months of their initiation, although speedy trial 
rules which typically require a case to be brought to trial 
within 60-90 days of the filing of charges are now coming 
into effect.40 Practical considerations militate against 
the adoption of a policy of holding in abeyance campus 
disciplinary proceedings pending the completion of related 
criminal actions. 


5. Interim Suspension 


The initiation, development and completion of a con- 
tested disciplinary case, under the constitutional procedural 
due process standards set forth in this work can consume 
considerable time. Because of the delay inherent in a campus 
judicial process involving full procedural due process pro- 
tection, and because certain emergency situations require 
immediate action by university authorities, the practice of 
placing certain students on "interim suspension" has been 
instituted. 

An "interim suspension" is defined as the suspension 
of a student without a full hearing pending the initiation 
of a subsequent plenary disciplinary proceeding. 

Institutions have the authority to utilize the interim 
suspension device. Evidence sufficient to support an interim 
suspension has been described as "adequate" evidence--and 
"adequate" includes even "hearsay evidence sufficient to 
establish the foundation facts."42 The institution may 
invoke an interim suspension when the appropriate institu- 
tional officer has a reasonable belief that: (1) the student's 
own physical or emotional safety and well-being is in jeopardy, 
or (2) the safety and well-being of students, faculty, and 
university property is in jeopardy, or (3) the student poses 
an immediate threat of disruption or interference to the 
normal conduct of the institution. 

The question of whether an institution is required to 
provide the student notice of charges, a notice of hearing, 
and a hearing prior to placing the student on interim 
suspension has not been conclusively answered. One line of 
authority suggests that neither notice nor an early hearing 
is necessary as long as a hearing is held before the student 
is finally terminated from the institution.44 Other authority 
suggests that charges should be delivered to the student 
contemporaneous with or shortly after the student is notified 
of his suspension, and that a hearing should follow shortly 
thereafter. 

A third line of authority suggests that the student 
should receive notice of the hearing, be advised of the 
substance of the charge, be afforded a "preliminary hearing," 
and be forthwith afforded a forum for review of the interim 
suspension. 46 This third line of authority requires a 
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preliminary hearing to be held prior to an interim suspension 
unless the holding of such a hearing is impossible or 
unreasonable. Even then, such a hearing should be had at 
the earliest possible time. 
Once suspended, the student should be informed of the 
procedure for having his interim suspension reviewed. 
Recommended interim suspension procedures are set forth 
in Appendix A. 


6. Notification of Charges and of the Hearing 


The case law requires that the student be given notice 
of the charges levied against him, the supporting evidence, 
and of the time, place, and date of hearing thereon.48 No 
particular method of notice is required as long as it is 
adequate to appraise the student of the charges and the 
grounds therefore, and allows him an adequate time to prepare 
to meet them.49 Such notices are not measured by the 
standards of criminal law and procedure?9 but notices con- 
taining as much information as is contained in a criminal 
indictment more than adequately meet the requirements of 
federal due process.5l 

While oral notices have been upheld as adequate ,02 
the better practice and the weight of authority suggest that 
notices should be written. A subsequent supplementary oral 
notification and explanation of the charges and the evidence 
is appropriate. The initial written notice should include 
the following documents: a cover letter, a notice of the 
charges, a notice of the hearing, and witness statements. 

The cover letter should be addressed to the student 
at the student's last address of record most recently filed 
in the office of the registrar.54 The letter should be 
signed by the appropriate university official with an 
indication that he is acting in his official capacity. > 
A sample cover letter is set out in Appendix B. 

The notice of charges must identify the person against 
whom charges are being brought, describe the proscribed 
conduct, set forth the text of university regulations upon 
which the charges are based, > and conclude with the state- 
ment that the described conduct is believed to violate the 
cited regulations. It is particularly important to’describe 
the misconduct with particularity.57 

Must the charges be based on an institution's written 
rules and regulations? Several courts have held that the 
institution is not always required to base its charges on 
written rules or regulations.58 This means that every act 
which is punishable need not be the subject of a written 
university rule. 

What if a student is notified of three charges but two 
are so vague as to afford the student no notice of the 
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activity complained of? So long as there is one charge which 
is specific enough to be procedurally adequate, the student's 
dismissal or suspension will be upheld.59 

What if a student is notified that he is being charged 
with violating one rule, but when the hearing starts, he 
finds that a second rule violation has been added to the 
charge? As long as the conduct which is the subject of the 
hearing is "very clearly and concisely set forth in the 
notice of charges, the mere fact that (a second) rule was 
not specifically mentioned nor referred to by number is not 
sufficient basis" to claim surprise or prejudice. 

A sample Notice of Charges is set forth in Appendix 
B. 

A Notice of Hearing should be included. The purpose 
of the Notice of Hearing is to appraise the student of the 
time, place, date, and format of the hearing and of the 
nature of the hearing body. A sample Notice of Hearing is 
set forth in Appendix B. 

Statements of witnesses for the university who will 
appear and testify at the hearing should be attached, as 
well as other evidence, such as photographs, records, and 
the like. Such statements should be dated and signed by the 
witnesses giving the statement, and should set forth the 
essential facts to which each will testify.°l Enough facts 
Should be set forth in the witnesses statements to support 
and prove each element of the charge. 

The notices should be delivered to the last address 
of record on file with the registrar. 62 Delivery of notice 
to the last address of record has been held to be sufficient 
notice, where students failed to inform the institution of 
address changes, where there was also an effort made to 
personally contact the students. 

When a student has never filed a local address with 
the institution, notice should be delivered to his parent's 
home address, and to him personally. Personal notice can 
be delivered to the student at any meeting of one of his 
classes, assuming the student attends classes. 

Notice must be delivered to the student at a time 
sufficiently in advance of the hearing to allow the student 
adequate time to prepare his defense. An adequate time to 
prepare his defense has been defined as time periods con- 
sisting of as little as a few hours, or as much as ten to 
sixty days.65 

The test of what an adequate time to prepare varies 
with the circumstances of each case, but a hearing held 
five to ten days after receipt of notice would normally 
allow adequate time for the preparation of nearly any 
defense. 

As a practical matter, the student could be asked when 
he wants the hearing to be held, and if the student needs no 
more than one to two days to prepare, such is an adequate 
time. 
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7. Discovery Procedures 


Students have the right to be provided with witness! 
Statements at the time the notice of charges and of hearing 
is given. If an institution does not provide such state- 
ments, can the student compel the institution to provide him 
with such? The student has a limited right to compel the 
institution to provide information to be used by the institu- 
tion in the hearing. 66 This discovery procedure is bottomed 
on the notion that students should be adequately advised of 
the evidence against them. 67 

It has been held that the university is required to 
furnish the student the specific names and addresses of 
each of the witnesses who will be called by the university. 68 
The student must also be provided "an oral or written report 
on the facts to which each witness will testify,"69 or of 
"statements made by the witnesses,"/0 or the "substance or 
a summary of the witnesses' testimony."71 

In addition to witnesses' statements, documentary 
evidence, including affidavits, exhibits, and video and 
audio tapes, must be furnished to the student for inspection 
and review previous to the hearing.72 

Witness lists, statements, and documentary evidence 
must be made available to the student at least five to 
seven days previous to the hearing.73 

There is a slim authority which suggests some limit 
on the scope of the discovery. It has been held that 
"confidential opinions of members of the faculty, where 
such would be used against a student at a military school, 
nned not be made available to the student."7 

Research discloses no cases establishing the right of 
the university to discover the student's witness list, 
witness statements, and other evidence. Such a right, 
however, can easily be written into the disciplinary rules 
of an institution. 


Chapter Summary 


This chapter was intended to identify and describe the 
elements of procedural due process, or the procedural rights 
of the student, prior to a plenary hearing. The following 
elements of procedural due process were identified, and are 
summarized here. 


1. Conduct Regulations 


There is currently a division of authority on the issue 
of how precisely conduct regulations must be written. While 
general conduct proscriptions, e.g., "misconduct," "conduct 
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unbecoming a gentleman," are not adequate, conduct regulations 
need not be written with the same, specificity as state 
statutes. Conduct regulations should be so specifically 
written that a reasonable student can understand such. 


2. Search and Seizure 


The Fourth Amendment protection against warrantless 
searches applies to a student in a residence hall when a 
search is instituted for purposes of a criminal or quasi- 
criminal prosecution. Where the enforcement of institutional 
discipline is the purpose of the search, a university official 
acting on the authority of a reasonable university rule may 
search a room without a warrant when the official reasonably 
believes the premises are being used illegally or in a manner 
to interfere with campus discipline. Searches of student 
owned automobiles on campus are governed by these same rules. 

The application of exclusionary rule to campus dis- 
ciplinary proceedings has not yet been ruled on by the courts. 


3. Miranda Warnings 


University officers who are not peace officers investi- 
gating student misconduct are not required to advise students 
that the student may refuse to answer self~incriminating 
questions, nor to advise students that they may have the 
assistance of a lawyer in answering questions. 


4, Delay of Procedings Pending Completion 
of Criminal Prosecution 


Institutional disciplinary proceedings need not be 
delayed pending the completion of a criminal prosecution 
arising out of the same offense. 


5. Interim Suspension 


A student may be suspended for an interim period without 
benefit of a plenary or full fledged hearing, pending the 
initiation of a plenary disciplinary hearing. Notice and 
a "preliminary hearing" should be given the student previous 
to the suspension, if possible. 


6. Notice of Charges, Evidence 


and Hearing 


The student must be given notice of the charges against 
him, must be appraised of the supporting evidence, and must 
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be given notice of the time, place, and format of the 
hearing thereon sufficiently in advance of such hearing to 
enable him to prepare his defense. 


7. Discovery 


The student has a limited right to discover evidence 
which may be used against him. Evidence which may be 
discovered includes witness statements, photographs, or 
video and audio tapes. 

Chapter Four will identify and describe the elements 
of procedural due process or the procedural rights of the 
student at and subsequent to the hearing. 
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Slocneral Order, p. 147. 


Speake, 440 F. 2d 1351, p. 1367. 


Omi phe! 392 F. 2d 728, p. 730; Marzette, p. 565. 
63Wright, 392 F 2d 728, p. 730. 


64 Tpid. Hand delivery by a university employee is the 
preferred method of service. Hand delivery assures that 
the notice is placed in the hands of the student, avoiding 
problems of delivery associated with postal services, and 
establishes the deliveror as a witness who can testify under 
oath that the notice was delivered to the student at a 
given time and place. When such delivery is accomplished, 
the deliveror should reduce a description of the facts 
surrounding the service to a memorandum immediately. 

Other methods of service include telegrams and the 
postal service. Both suffer from the limitation of requiring 
an address for the student. 

If the postal service is used, letters should be sent 
by registered mail, return receipt requested, or by certified 
mail. 


65the following have been adjudged adequate time to 
prepare a defense: Barker, less than 12 hours; Due, p. 398, 
less than 12 hours notice of hearing, less than 2 hours 
notice of charges; Stewart, roughly 12 hours; Williams v. 
Eaton, 310 F. Supp. 1342, p. 1351 (D. Wyo. 1970), less than 
2i hours; Jones v. State Board of Education, 279 F. Supp. 
190, p. 200, 2 days; Norton, p. 200, 3 days; Esteban, 277 F. 
Supp. 649, p. 651, 10 days; Speake, p. 1258, 10 days; Schiff, 
p. 282, 10-20 days; Siegal, 15 days; Goldberg, more than 15 
days. Six to 18 hours was adjudged inadequate time to pre- 
pare in Scoggin, p. 163. It is important to note that hand 
delivery enables the institutional disciplinary officer to 
establish with pinpoint accuracy when the time for preparing 
the defense has begun to run. 
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Consejo General, p. 456. 


67asteban, 277 F. Supp. 649, p. 6513 Stewart, p. 629; 
Gardenhire, p. 1204. 


68xeene, p. 218; Dixon, 294 F. 24 150, p. 159; Speake, 
317 F. Supp. 1253, p. 1257. 


69pixon, 294 F. 2d 150, p. 159. 


T0Keene, p. 218; Speake, 317 F. Supp. 1253, p. 1257. 
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12speake, 317 F. Supp. 1253, p. 12573; Siegal, p. 826; 
Esteban, 277 F. Supp. 649, p. 651. 
3 siegal, p. 826; Speake, 317 F. Supp. 1253, p. 1257. 


T4wassoon v. Trowbrid e, 269 F. Supp. 900, p. 813 
(E. D. N. Y. 1967); 382 F. 2d 897 (Second Cir. 1967); 285 F. 
Supp. 936, p. 937 (E. D. N. Y. 1968). 


CHAPTER IV 


PROCEDURAL RIGHTS AT AND SUBSEQUENT TO THE 
HEARING 


This chapter identifies and describes the elements 
of procedural due process required by law at and subsequent 
to the hearing. The following elements of procedural due 
process are explored in this chapter: the right to advice 
or counsel; the requirement of a hearing; open and closed 
and joint and separate hearings; the requirement that a 
record be made of the hearing; the hearing agency; witnesses; 
the presence of the accused at the hearing; evidentiary 
requirements; the determination of guilt or innocence; and 
appellate review. 


1. Right to Advice or Counsell 

It has been held that when a governmental agency acts 
as a judicial body in dealing with individuals, the agency 
must use procedures traditionally associated with the 
judicial process, including the use of counsel.2 Thus, it 
is not surprising that there is increasing judicial 
acceptance of the use of counsel in major student disciplin- 
ary hearings .3 Yet the Sixth Amendment's right to counsel 
extends only to criminal cases, and not to institutional 
disciplinary hearings. 

As recently as 1970, commentators stated that no 
decision had yet been handed down which made the repre- 
sentation of students in institutional disciplinary hearings 
one of the procedural rights guaranteed by the Fourteenth 
Amendment.4 At that time, representation by counsel was 
a necessary element of procedural due process only under 
"rare and exceptional circumstances" where counsel might 
be required to insure fairness in a given case.” 

It is not clear at the time of this writing whether 
or not students have the right to counsel in disciplinary 
hearings. While the clear trend in the cases is toward 
the establishment of a right to be represented by counsel, 
whether or not a student currently enjoys such a neat 
depends on the jurisdiction the institution is in. 

Students appear to be clearly entitled to be represented 
by counsel when the institution proceeds against the student 
through counsel.’ It is doubtful, however, that an institu- 
tion is required to advize the student of any right to counsel, 
though many institutions include such advice in their student 
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handbooks. It has been held that a notice of charges or 
of a hearing which does not specifically advize students of 
their right to counsel, even when such a right is set forth 
in a student conduct handbook, does not constitute a viola- 
tion of due process.9 

If the student is entitled to counsel, it seems 
reasonable that this right comes into existence at some 
point previous to a hearing, though the actual point is not 
clear, and that the right extends through any hearings or 
appeals. The student should not delay his acquisition of 
counsel because student requests for continuances of hearings 
have been denied when the disciplinary committee determined 
that a student had ample time to obtain counsel in advance 
of the hearing, and the refusal to grant a continuance to 
enable the student to secure counsel was upheld.10 

Once a student has secured counsel, counsel can appear 
on behalf of the student, without the student being present. 
A student will be held to the advice given him by counsel. 
Students who refuse to testify, to present evidence or to be 
represented by counsel, all on the advice of counsel, waive 
their rights to appear and be heard, and institutions are 
authorized to continue the disciplinary process to its 
conclusion in the presence of such a knowing waiver of rights.1l2 

Once counsel is authorized and retained, counsel can 
participate fully in the proceeding. It has been held that 
counsel can:13 
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receive a list of the names of prospective jurors, 
and copies of any statements made by jurors,1l 

can hear the testimony of opposing witnesses,15 
object to the ađmission of any testimony of 
evidence,l 

cross examine any opposing witnesses,1l7 

present relevant evidence on behalf of the student,18 
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All these requisites, however, attach only to students 
who are financially or other wise able to retain counsel. 
There is no requirement that an institution provide counsel 
for students who wish to have such, and who are unable, 
for financial or other reasons, to obtain representation.19 


2. The Requirement of a Hearing 


Perhaps the most basic procedural due process right 
guaranteed to the student who may be suspended or expelled 
is the right to a hearing. There is an unbroken line of 
authority over the last decade that supports the requirement 
of a hearing previous to suspension or expulsion. 20 

The cases mandate no particular format for a hearing. 
A hearing may be adversarial or inquisitorial, or some 
combination of the two. As long as the hearing format is 
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fundamentally fair, the procedural due process requirement 
is met.el 


3. Open, Closed Hearings 


A defendant in a criminal case is, under the Sixth 
Amendment, entitled to a public trial.22 The policy reason 
underlying the Sixth Amendment's right to a public trial 
is the same policy upon which "government in the sunshine" 
laws are based--the need to insure that government business 
is conducted in a fair and non-arbitrary manner. While 
institutional disciplinary hearings do not fall under the 
mandate of the Sixth Amendment's public trial requirement, 
disciplinary hearings should, when possible and when the 
student has no objection, be opened to the public.23 

The purpose of opening a hearing is not public 
edification. The case law neither contemplates nor requires, 
as a matter of right, a public hearing. 24 Public hearings 
may be closed if there are persons present who disrupt the 
proceeding. 

The cases indicate that private, or semi-private 
hearings may be utilized. The use of a private hearing, 
it has been suggested, would preserve the reputation of the 
students involved in the face of unwanted and probably 
inaccurate news media reporting, especially where able 
counsel participated in the hearing, and were given the 
widest lattitude in the conduct of the case. It is no 
deprivation of procedural due process to refuse to permit a 
newspaper reporter to attend a hearing when the student de- 
sires such attendance, though hearings should generally be 
open to the press when such attendance will not interfere 
with the orderly operation of the univeristy. 

A more recent case opened the hearing to the following 
classes of persons: 


the parties; 

the parties' counsel and advisors; 

witnesses in reasonable number; and 

such other persons as the hearing panel may designate. 26 
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To summarize, while the student has no right to a 
public hearing, not even for press purposes, wisdom dictates 
that hearings be open, except when the student wishes to have 
them closed. 


4. Joint, Separate Hearing 


Research has disclosed no case which explicitly rules 
on the issue of whether a student has the right to insist on 
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a joint, or a separate hearing, when the student is charged 
with other students in a common violation. 

Buttny v. Smiley involved the right of the institution 
to try students jointly who were involved in a common 
violation. In Buttney, the University of Colorado jointly 
tried sixty-five students who locked arms to deny persons 
access to university buildings. The students admitted 
acting as a group, and the court held that the university 
could try them as a group.27 

The question of whether hearings shall be joint or 
separate is currently within the discretion of the institu- 
tion, with the student having no right to insist on a joint 
or separate hearing. 28 


5. Record of the Hearing 


There is currently a division of authority on the 
question of whether or not an institution must make a record 
of the proceedings at a hearing. Early cases ruled that a 
stenographic or mechanical record of proceedings before a 
Gisciplinary agency was not a necessary element of procedural 
due process.29 More recent cases and state disciplinary 
regulations have required that a transcript of the hearing 
be made. 30 

While there is no requirement that a record be made, 
both the student and the college were granted, in Esteban, 
the opportunity to "at its own expense, make a record of the 
events at the hearing."31 Though this ruling seems to 
require the student to bear the expense of recording the 
testimony, in one case an institution was ordered to bear 
the expense of transcribing the proceedings at the hearing, 
and to furnish a copy of the transcription to counsel 
representing the student. 32 

The current state of the law is unclear with regard to 
both the institution's duty to make a record, and to provide 
such a record to the student at no cost. Both the student 
and the institution have a right to make a record at their 
own expense. 33 


6. The Hearing Agency: Composition, Bias ’ 


A broad range of agents are used to hear disciplinary 
eases. Either a single individual or a multiple member 
board may serve as hearing agent. Single member agents may 
be a faculty member, an administrator, a student or a person 
drawn from outside the institution. Similarly, multiple 
member boards made up of combinations of students, faculty, 
administrators, and persons external to the institution have 
been used. In several instances, multiple member boards 


49 


made up entirely of persons from outside the institution, 

as well as the board of EBustecs of a given institution, 
have been utilized. 34 

The issue of what conoc suansies are represented on 
hearing boards is a matter for administrative decision. The 
courts only reach the issue of hearing board membership 
when there is an allegation that members were biased, either 
by a combination of prosecutorial and adjudicatory funetions ,35 
or by the combination of testifying and serving as an 
adjudicator, or other wise.3® It has been held that a 
limited combination of testimonial, prosecutorial and 
adjudicatory duty will not cause fatal bias to be injected 
into a disciplinary decision in the absence of malice or 
personal interest. 

One interesting case raised the question of whether 
a Student member of disciplinary board, when charged with 
misconduct and brought before the disciplinary board, could 
sit as a member of the board in judgment of himself. It 
was held that it was totally proper for other students with 
no interest in the case to be appointed to the hearing board 
temporarily. 37 

If a student, or the representative of the institution 
who is presenting the institution's side of the dispute feels 
that a member of the hearing panel is biased, questioning of 
members to ascertain bias previous to the commencement of 
testimony is appropriate.3 


7. Presentation of Evidence: Right to Present 
Witnesses; Compelling Attendance and 
Testimony; Oath or Affirmation 


A student has the right to be heard in his own behalf, 
and is entitled to present such evidence as he believes will 
be helpful to his case.39 The right to present evidence 
through witnesses or otherwise may not extend to the actual 
appearance of the student or his witnesses before the hearing 
agency, and documentary evidence, in the form of witness’ 
statements, may be used to present the student's case.40 
In most cases, the student and any witnesses he wishes to 
use should be allowed to testify personally before the hearing 
agency. 

Assuming a student has the right to use witnesses, the 
absence of a method of compelling such witnesses' attendance 
and testimony presents a difficulty. The right to use 
witnesses to develop one's defense is a rather empty right 
if a potential witness refuses to appear and testify. Several 
courts have recognized that the absence of a means of compel- 
ling attendance and testimony can constitute a substantial 
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weakness in the fact finding process. 41 No court has ruled 
that an institution must establish a compulsory process to 
enable a student to produce unwilling witnesses at the 
hearing. Nonetheless, a number of institutions have 
adopted a process for compelling university students, 
faculty and staff to appear as witnesses when certain 
testimony is deemed necessary by either side. 

Once witnesses are brought to the hearing, there is 
some question as to whether the witnesses must swear to tell 
the truth previous to testifying. 42 There is doubt regarding 
the authority of an institution to place a person on oath, 
and dealing effectively with erroneous or untrue testimony 
may be beyond the ability of the hearing agency. 


8. Confrontation of Adverse Witnesses 


Whether or not students have a right to confront the 
university's witnesses, so they can identify the persons 
testifying against them and know what testimony has been 
given, has not yet been conclusively determined. 

In the 1887 case of Commonwealth ex rel Hill v. 
McCauley, 43 a right of confrontation was recognized, but 
subsequent cases established the rule that there was no 
right to confront witnesses.44 More recent cases have 
suggested that confrontation of the accuser in some fashion 
is essential.45 Professor Wright has suggested that the 
bare minimum that will suffice is to provide the student 
with "the names of the witnesses against him and an oral 
or written report on the facts to which each witness 
testifies." 

The recent case of Speake v. Grantham required physical 
confrontation of the accused by the university's witnesses. 
The Speake case requires considerably more than Professor 
Wright suggests. In Speake, students were denied the right 
to hear witnesses testify against them. The court required 
the institution to allow the students to cross examine 
witnesses, which requirement was tantamount to requiring 
confrontation of witnesses. 


9. Cross Examination of Witnesses 


Whether or not a student has a right to cross examine 
persons testifying against him is still an open question. 
Cases decided in the early 1960's followed the Dixon 
rationale, and held that there is no right to cross examina- 
tion barring "rare and exceptional circumstances."48 None- 
theless, cross examination was in fact often permitted in 
these early cases. More recent cases have approved a 
limited right to cross examination on a case by case basis .49 
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Only in one recent case has the court mandated that 
cross examination be afforded. In Speake, the denial of 
certain procedural rights at an initial disciplinary hearing 
led the court to require the institution to restore the 
students to student status pending a new hearing at which 
the students "and their counsel shall have the right of 
cross examination of any of the witnesses appearing at the 
hearing. "50 

Where the student's authority to cross-examine has 
been recognized, the question of who may perform the cross- 
examination has arisen. When a student is not advised nor 
represented by counsel, there is no difficulty, as only the 
student is available to conduct a cross-examination. But 
when a student is aided by an advisor or represented by 
counsel, one court has held that counsel cannot conduct the 
cross-examination,51 while another decision has required an 
institution to allow counsel to conduct cross-examination.>2 
Other cases have not ruled on the use of counsel in conduct- 
ing the cross-examination, but there is language in the cases 
indicating that some institutions have allowed counsel to 
conduct cross-examinations.53 

To summarize, while there is no absolute right to 
cross-examination nor to utilize a lawyer to conduct a 
cross-examination, case language has generally approved 
the use of cross-examination. 


10. Presence of the Accused at the Hearing: 


Self-Incrimination 


While the accused student has every right to appear 
at the hearing on the charges, he does not need to be present 
in order for the hearing to be held, assuming he has had 
adequate notice of the time and place of the hearing.5 

The accused student may be represented by an adviser 
or by counsel, if he does not wish to appear.55 If the 
Student is represented by counsel, certain distractions 
may inevitably occur. Busy lawyers will need time to pre- 
pare for the hearing, and their.full schedules may make it 
necessary to postpone the hearing to a time when counsel 
can be present. While granting a postponement is more of 
a courtesy than a matter of law, usually one postponement 
of the hearing can be granted without hardship occurring 
to either side.5 

If the accused student, or his counsel, does not choose 
to offer evidence or to participate in the hearing, or with- 
draws from the proceeding before its termination, there is 
no requirement that the hearing be adjourned until the 
student or his representative wishes to participate or 
returns.97 


When the student fails to appear, or withdraws before 
the proceedingis over, the hearing agency must proceed as 
if the student were present, after noting for the record 
that the student failed to appear or withdrew. All testimony 
Should be offered, findings of fact developed, and a deter- 
mination regarding guilt or innocence and punishment should 
be made.5 

In summary, the presence of the accused or the 
appearance of an adviser in lieu of the accused is not 
necessary to meet all requisites of procedural due process, 
as long as other procedural requirements are observed.59 

If the student decides to appear, and to give evidence, 
the student may or may not exercise a privilege against self- 
incrimination even if he may later be subject to a criminal 
prosecution for his activity.60 The case on this point, to 
quote Professor Wright, are "scattered and inconclusive, "61 
with support both for and against the privilege against self- 
incrimination. 62 

Wright suggests that the privilege should be available 
when the violation of a university regulation also constitu- 
tes a violation of law, but not otherwise. Until further 
guidance is provided by the cases, institutions may wish to 
consider adopting Professor Wright's suggestion, and compel 
testimony only when there is no possibility of a criminal 
proceeding arising out of the same facts. (The reader is 
referred to the section in Chapter III entitled Delay of 
University Proceedings Pending Completion of Criminal 
Prosecution. ) 


1l. Evidentiary Requirements 


The law of evidence--the technical rules governing 
the admissibility of evidence--need not be observed in 
institutional disciplinary hearings.63 While the technical 
rules need not be observed, several decisions have allowed 
student or their counsel to object to the admission of 
evidence.64 In one instance, where the disciplinary board 
determined that it would follow the technical rules of 
evidence, the court inquired into the application of the 
rules, but did not, on its own motion, compel the institu- 
tion to adopt the use of the evidentiary rules in disciplin- 
ary hearings. 

The approach suggested by the Sill decision seems well 
advised. In Sill, while the disciplinary board was not to be 
bound by technical evidentiary rules, all evidence of some 
value was received. Such evidence was given the probative 
weight which each member of the disciplinary panel wished 
to assign to it. 

Despite the non-application of the technical rules of 
evidence, it should be noted that certain evidence may be 


53 


properly excluded. In Krawez, students suspected of 
marijuana use were offered immunity from criminal pro- 
secution in return for information regarding other 
marijuana users. When the student informers were disci- 
plined by the institution on the basis of the information 
provided by them, it was held that the students’ confessions 
of marijuana use could not be introduced at the institutional 
disciplinary hearing. The court refused to rule on the issue 
of the admissibility in an institutional proceeding of a 
confession which would not be admissible in a criminal 
court, but held that the police officers who told the 
students, "Nothing you say will be used against you" had 
entered into a contract with the students on behalf of the 
institution, and the institution was bound not to use any 
information provided by the students against them. 66 

This is another one of the areas in which the use of 
lawyer as a hearing examiner will be helpful, inasmuch as 
the lawyer-examiner will not be intimidated by another 
lawyer insisting that the rules of evidence be observed, 
nor made uneasy by the selective admission of evidence, as 
in Krawez. 


Burden of Proof 


Does the burden of proof rest on the student, or on 
the institution? Is the student required to prove himself 
not guilty, or is the institution required to prove the 
student guilty? At least one court has suggested that an 
inquiry into the "burden of proof" issue was irrelevant. 67 

More recently, an institution's failure to put on any 
evidence, and to proceed under the assumption that the 
burden of proof was on the student was described by the court 
as "obviously unadvised."68 In Goldberg, the disciplinary 
board applied a presumption of innocence to the students 
who were being disciplined. This appears to have placed the 
burden of proof on the institution.09 

While recent cases have not touched on the issue of the 
burden of proof, many institutions have assumed the burden 
of demonstrating the student's wrongdoing. 


Quantum of Proof 


How much proof must be adduced to "convict" the 
student? Is the test of the quantum of proof the civil 
test of "a simple preponderance of the evidence" or the 
criminal test "beyond and to the exclusion of every 
reasonable doubt?" The cases have uniformly adopted the 
posture that because of the non-criminal nature of a disci- 
plinary proceeding, the criminal test of proof adequate for 
a conviction does not apply. 
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The test which has been adopted by the cases is the 
“substantial evidence test." Substantial evidence has been 
defined as evidence either "direct or circumstantial which 
is in the record of the proceeding. Substantial evidence 
is more than a mere scintilla of evidence. It means such 
evidence as a reasonable mind might accept as adequate to 
support a conclusion."71 


12. Findings of Fact and Violation; Determination 


of Guilt or Innocence; Notification of 
Decision 


Once the evidentiary hearing has been completed, the 
recording of the proceeding should be reviewed, and a 
written set of findings of fact should be prepared by the 
chairman of the board or the hearing examiner.72 If an 
outside hearing examiner is used, the institution may wish 
to have him submit recommendations for action by the 
administration. 73 

These findings of fact, together with the record of 
the testimony given at the hearing, are used by the fact 
finder to determine whether or not the student is guilty 
or innocent of the conduct charged. No evidence outside 
of the record may be used in determining guilt or innocence. 74 
Once the determination of guilt or innocence is made, the 
determination of a penalty, if any, follows. 

If a group of students are involved in a given act, 
all need not recieve the same penalty, nor do all involved 
students have to be punished.75 A student's current conduct 
probation may be weighed and considered in determining the 
penalty.76 

Findings of fact, the determination of guilt or 
innocence, and the penalty, if any, should be reduced to 
a written report, and this report must_be delivered to the 
student at the earliest possible time./7 


13. Appellate Review 


No case has been found which requires an institution 
to provide for appellate review of a disciplinary body's 
decision. The student's right to an appeal is guaranteed 
by the availability of the civil courts for the redress of 
violations of the student's rights. 

If an institutional appellate process is established, 
either the student or the institution may appeal a decision, 
barring an institutional rule to the contrary.78 No cases 
were found establishing the grounds for an appeal. 

The appeal may be heard by the institution's president, 
or any other agent or officer, or by a group of individuals, 
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as long as the person or persons before whom the appeal is 
heard are not motivated by malice or personal interest.79 
Conceivably, an appeal may be heard by the same person or 
persons who heard the initial disciplinary case, but such 
a practice is not encouraged. 

The scope of an appeal is not limited to a review of 
procedural errors. An appellate agency can make findings 
of fact additional to the findings made by the hearing board 
on the basis of the recording of the initial hearing without 
resorting to a de novo hearing. Additionally, the appellate 
agency need not limit itself to the testimony given at the 
initial hearing. The hearing agency may, on appeal, hear 
new evidence, or have the testimony given at the initial 
hearing replicated. Such a replicative rehearing is called 
a de novo hearing. The holding of a de novo hearing by the 
appellate agency has been held to cure any violations of 
procedural due process which occurred in the initial 
hearing. 

The penalty assessed by the initial hearing agency 
may be increased on appeal. 81 


Summary 


This chapter has treated the elements of procedural due 
process at and subsequent to the hearing. The identification 
and description of these elements of procedural due process 
led to the following guidelines. 


l. Right to Advise or Counsel 


It is not clear whether a student has the right to be 
represented by an attorney in an institutional disciplinary 
matter. However, when the institution is represented by 
an attorney, the student has the right to be represented by 
an attorney. When the student desires to be represented, the 
institution should allow this privilege. 


2. The Hearing Requirement 


A hearing should be held previous to a suspension or 
expulsion, barring the unusual circumstances contemplated 
by the interim suspension device. 


3. Open Hearings 
Hearings should be open to the public, but if the 
student desires, or the exigencies of the situation require, 
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the hearing may be closed. The student has no right to 
demand an open or a closed hearing. 


4, Joint, Separate Hearings 


A student has no right to be tried with other students, 
nor apart from other students. 


5. Record of the Hearing 


An institution is not required to make a record of the 
proceedings in a disciplinary case, but such a record should 
be made to protect the institution should litigation ensue. 
Both the student and the institution have the right to make 
a record of the proceedings. 


6. Hearing Agency 


The hearing agency may consist of only one or of more 
than one member, and may be made up of any combination of 
students, faculty, administrators, staff, trustees and 
persons external to the university. A limited combination 
of testimonial, prosecutorial and adjudicatory duties will 
not fatally bias an agency's ruling, but such a combination 
of roles should be avoided. 


7. Presentation of Evidence 


The student has the right to present testimony, either 
through affidavits or by personal testimony, in his own 
behalf. While the institution is not required to adopt a 
method of compelling the attendance of witnesses, the 
adoption of such a process should be considered. 


8. Confrontation of Adverse Witnesses 


Whether or not the student has the right to confront 
the institution's witnesses has not yet been conclusively 
determined. Institutions should, when such is possible, allow 
the student to confront the institution's witnesses, and 
should expect the same privilege with regard to the student's 
witnesses. 


9. Cross-Examination of Witnesses 


Whether the student has the right of cross-examining 
the institution's witnesses has not yet been conclusively 
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determined. Institutions should, however, allow cross- 
examination, and should permit the student's counsel to 
perform the cross-examination if the student is represented. 


10. Presence of Accused at Hearing; 
Self-Incrimination 


The student has the right to be present at his dis- 
ciplinary hearing. Assuming the student has received 
notice of the hearing, the institution can hold the hearing 
without the student, if the student chooses not to attend 
or withdraws. It has not yet been determined whether the 
privilege against self-incrimination applies in student 
disciplinary hearings. 


11. Rules of Evidence; Burden of Proof; 


Quantum of Proof 


The legal rules of evidence need not be observed 
in institutional disciplinary proceedings. The institution 
should be required to prove the student's guilt; the student 
should not be required to prove his innocence. Evidence 
adequate to prove the charges against the student should 
meet the "substantial evidence" test--"evidence a reasonable 
mind might accept as adequate to support a conclusion." 


12. Findings of Fact and Law; Penalty 


The institution should promptly provide the student 
with written findings of fact, conclusions regarding the 
violation or non-violation of institutional rules, and any 
penalty. Only evidence produced at the hearing may be used 
to determine the facts, the conclusions of rule violation, 
and the penalty. 


13. Appellate Process 


An institution is not required to establish an appellate 
process. If an institution establishes such a process, both 
the student and the institution may appeal. The appellate 
hearing agency may have all evidence introduced again on 
appeal. 
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counsel include: Madera v. Board of Education, 386 F. 2d 778 
(Second Cir. 1967); Wassoon, p. 812; Barker; Due. 


Trench, p. 1337. 


Bo anders; Goldberg. 
9counts, 312 F. Supp. 598, p. 605. 
10Norton, p. 200. 


11consejo, p. 456; Zanders; Goldberg; but see Grossner, 
Pp. 543. 

se scott, p. 167. 

l3see generally Marzette, p. 567, Zanders, p. 753; 
Jones v. SBE, 279 F. Supp. 190, pp. 194, 199; Goldberg; 


Woody, p. 58; but see Grossner, p. 541; Esteban, 277 F. Supp. 
649, p. 652. 


l#keene, p. 218. 


155311, 318 F. Supp. 608, p. 625; Speake, 317 F. Supp. 
1253, p. 1258. 


16French, pp. 1337, 1338. 


lTspeake, 317 F. Supp. 1253, p. 1258. 
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18, eake, 317 F. Supp. 1253, p. 1258; Sill, 318 F. 
Supp. 608, p. 625. 

l9si11, 318 F. Supp. 608, p. 625. There is, however, 
precedent in both the criminal and juvenile law for the 
assignment of free counsel to indigents. Gideon v. Wainright, 
372 U. S. 335 (1963) mandated state appointed counsel for 
those charged with crimes, while In re Gault, 387 U. S. 1 
(1967) extended the right to state appointed counsel to 
delinquency hearings. The administrator may choose not to 
proceed through counsel when a student wants counsel but for 
some reason cannot gain representation, to avoid weighting 
the balance too heavily against the student. 


20Hill; State ex rel Sherman, pp. 825, 826; Dixon, 294 
F. 2d 150, pp. 154-159; Knight; Due; Schiff; Sigma Chi, p. 528; 
Woody, p. 58; Esteban; Barker; General Order, p. 147; 
Marzette; Wright; Zanders; Gardenhire. The requirement of 
holding a hearing previous to major disciplinary action has 
been recognized in cases dealing with secondary schools and 
prisons. See Banks v. Board of Public Instruction of Dade 
County, 314 F. Supp. 285 (1970). 


eltn an adversary hearing, the judge impartially 
referees a joust between opposing sides. In an inquisitorial 
hearing, the judge plays a more active and adversary role 
than in the adversary model, asking more questions and 
participating more fully in the proceeding. Adversarial 
proceedings are typically used in the criminal and civil 
courts in this country, while the inquisitorial model is 
used in administrative hearings in this country, and in 
European courts. 


22The Sixth Amendment provides in pertinent part, that 
"In all criminal prosecutions, the accused shall enjoy the 
right to a . 2 . public trial. . . ." 


23In Buttny, p. 288, hearings ordinarily closed were 
opened at the student's request. Opening hearings to the 
public will enhance the possibility that the hearing 
agency's decision will meet with greater public support. 


24people ex rel Bluett v. Board of Trustees, 134 
N.E. 2d 635, p. 637 (11. 1956); Dixon, 294 F. 2d 150, 
pp. 158-159; General Order, p. 147; Goldberg, p. 474; Moore, 
p. 731; Zanders, p. 768; DeVeaux v. Tuskegee Institute, 
M. D. Ala. 758-E (Spril 25, 1968) unreported; Consejo, p. 456. 
2DMoore, p. 731. 
265111, 318 F. Supp. 608, p. 625. It is recommended 


that at least two or three neutral persons, and preferably 
far more, be allowed in the hearing room. Members of the 
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press or others can serve in this capacity after being 
instructed not to take pictures nor to engage the parties 
in conversation during the hearing. To insure proper 
decorum, spectators can be told at the commencement of the 
proceeding that appropriate courtroom behavior will be 
observed. Unruly spectators can be asked to leave, or 
proceedings can be halted until the room is cleared of 
spectators if decorum becomes inappropriate. 


2Tputtny. 

28s oint hearings may create substantial publicity and 
become in themselves disruptive of the orderly processes 
of the university, if such hearings become a focal point for 
student dissent. Separate hearings might however, require 
the selection of a new hearing board or examiner for each 
hearing to avoid biasing the board or the examiner in sub- 
sequent cases. The selection of a sufficient number of board 
members or examiners may become a problem. 

Fischer, p. 23, has suggested what may be the best 
approach. He proposes that joint hearings be held, with 
one hearing being held on each set of facts, with severance 
allowed for those who wish a separate trial. The joint 
hearings would be public, but the public would be excluded 
during testimony by or cross-examination of parties re- 
questing a separate hearing. This procedure seems to resolve 
the risk that a first hearing might prejudice subsequent 
hearings, and insure consistent judgments and penalties. 


23Due, p. 403; Wassoon, 382 F. 2d 897, p. 903. 


30speake, 440 F. 2d 13513; Official Compilation of the 
Rules and Regulations of the State University of New York, 
Chapter V, Sub-chapter C, Part 535.9(h). As a practical 
matter, many universities make a tape recording of the 
entire proceeding (Keene, p. 219; Sill, 318 F. Supp. 608, 
p. 625). If litigation ensues challenging a dismissal, a 
taped record of the hearing can be used to establish the 
substance of the hearing, and is clearly the best evidence 
of what occurred at the hearing in question. It has been 
held that where a record of the initial hearing is not made, 
the college should provide a de novo hearing on appeal. Such 
a de novo proceeding is expensive for all concerned. 


31277 F. Supp. 649, p. 652. 


32speake, 317 F. Supp. 1253, p. 1258. 


33While Speake is the only case which required the 
university to furnish a presumably free transcript to a 
student, administrators should be aware that the production 
of a transcript is not inexpensive and may be somewhat 
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complicated. In a 1971 case at the Florida State University, 
two hours of testimony were tape recorded. The contents 

of the tape were transferred to dictating machine belts 

for ease of typing. Approximately 20 hours of secretarial 
typing time was required to reduce the two-hour hearing to 

a 90 page transcript. 

A prudent procedure is for the institution to record 
the entire proceeding in duplicate on cassettes. Then if 
the student fails to make a record, the student can purchase 
the cassettes at cost. 

Neither the student nor his lawyer should be allowed 
to make a record of the university's taped record, inasmuch 
as the university's record may be erased or damaged in the 
process. 

The utilization of competent professionals in using 


tape equipment is of great importance. In several instances 
at different institutions valuable testimony has been lost 
due to defective recording equipment. If any doubt exists 


as to the functioning of a tape machine, or the competency 
of the operator, two records should be made, or a court 
reporter should be hired. 


34stricklin; Counts, 312 F. Supp. 598, p. 603; 
Williams; Sill; Bistrick; Speake, 317 F. Supp. 1253, p. 1284. 
The Sixth Amendment's requirement of a trial by an impartial 
jury applies only in criminal cases. There is no requirement 
of a jury trial in disciplinary proceedings. The use of 
"external" panels became increasingly popular during the 
difficult aftermath of May, 1970. 


3° Jones v. SBE, 297 F. Supp. 190, p. 200; Jones v. 
Snead, 431 F. 2d 1115, p. 1117 (Eight Cir. 1970); Wassoon, 
269 F. Supp. 900, p. 913; Wright; Consejo, p. 455; but see 
Stewart, p. 619, where it was held that the composition of 
hearing panel was inadequate, because its chairman, who was 
a voting member, participated as a witness. 


36 student Association, pp. 7-9. Administrators should 
familiarize themselves with the case of Student Association 
v. Toll. Student Association presents a full discussion of 
the role of the president in disciplinary matters. 


37counts, 312 F. Supp. 598, p. 603. 


38consejo, p. 456; Keene, p. 222. Administrators 
should be alert to the charge of bias, and can forestall 
criticism of the hearing agency--and raise the level of 
expertise demonstrated in the conduct of the hearing--by using 
independent hearing examiners to hear and decide cases which 
may result in suspension or expulsion. This use of such 
examiners was suggested by the Carnegie Commission's Dissent 
and Disruption, and institutions would do well to identify 
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skilled lawyers, arbitrators or others with no institutional 
identification, who would be available to hear a limited 
number of serious disciplinary cases. 


39pixon, 294 F. 2d 150, p. 159; Dunmar v. Ailes, 348 
F. 2d 51, p. 54 (D. C. Cir. 1965); Wright, p. 729; Zanders, 
p. 752; Wassoon, 382 F. 2d 897, p. 812; Esteban; Student 
Association; Speake, 317 F. Supp. 1253, p. 1258; Sill, 318 
F. Supp. 608, p. 625; Keene; Gardenhire, p. 1204; but see 
Due, p. 403. 


4o 


Wright, p. 1073. 


41lvermillion v. Englehardt, 110 N.W. 736, p. 737 
(1907); Bluett; General Order, p. 147. 


42vermillion, p. 7373; State ex rel Sherman, p. 8273 
People ex rel Bluett v. Board of Trustees, 134 N. E. 2d 625 
(Ill. 1956); Sill, 318 F. Supp. 608, p. 625. 

Previous to the commencement of testimony, it is good 
practice, though not required by the cases, for all witnesses 


other than the one testifying to be excluded from the hearing, 
and to be instructed not to discuss the case with anyone. 


433 Pa. Co. Ct. 77 (1887). 
a ee State ex rel Sherman. 


45 sones v. SBE; Esteban; Student Association; but see 
General Order, p. 147. 


46rn Goldberg, evidence presented by an unidentified 
person was ruled inadmissible by the court. Vanderbilt 
Law Review, p. 1071, citing Moore, p. 1257. 


47 


H8 ceneral Order, pp. 147-148; see generally People 
ex rel Bluett, p. 3; State ex rel Sherman; Dixon, 294 F. 2d 
150, p. 159; Dunmar, p. 54; Sigma Chi, p. 528; Due, p. 402; 
Wassoon, 382 F. 2d 897; Madera, p. 7063; Moore, p. 73l; 
Zanders, p. 752; Buttny, p. 288; Jones v. SBE. 


Speake, 317 F. Supp. 1253, p. 1257. 


49 A 
Speake, 317 F. Supp. 1253, p. 1258; Student 
Association; Sill, 318 F. Supp. 608, pp. 624-625. 


>°speake, 317 F. Supp. 1253, p. 1256. 
Slasteban, 247 F. Supp. 649, p. 652. 
2? speake, 317 F. Supp. 1253, p. 1258. 


53Buttny, p. 288; Jones v. SBE, 279 F. Supp. 190 
pp. 197, 199; Zanders, pp. 752-753. It is recommended that 
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institutions recognize a right of cross-examination, and 
that either the student or his adviser be allowed to conduct 
the cross-examination. 


54 
55 


Center for Participant Education. 
Goldberg; Zanders. 


pO asson 285 F. Supp. 936, p. 941; Hammond v. South 
Carolina State College, 272 F. Supp. 947, p. 949 (D.S.C. 
1967); Goldberg. 


Al Tenes v. SBE; Consejo, p. 556; Barker. 
58 student Association. 
5Icounts, p. 604. 


60The privilege against self-incrimination is available 
in juvenile court proceedings. See In re Gault, 387 U. S. 
1, p. 47 (1967). 


Sluright, p. 1077. 


62mhe privilege was recognized in State ex rel Sherman, 
p. 826 and Goldwynn, p. 906, but was not recognized in 
Goldberg, p. 475 and General Order, p. 147. For an inter- 
esting case relating to the self-incrimination issue, see 
Krawez v. Stans, 306 F. Supp. 1230 (E.D.N.Y. 1969). 


63 co1dberg p. 475; General Order, p. 147; The trend 
in both the general case law and administrative law--into 
which disciplinary hearings fall--is to replace the use of 
the technical rules of evidence with a dependence on the 
kinds of evidence which responsible people ordinarily rely 
on in making decisions. Such an approach seems appropriate, 
inasmuch as most institutional fact finders are persons 
trained in sifting through data to reach sound conclusions, 
and are better trained than the uneducated lay juror whom 
the evidentiary rules were designed to protect. 


64uichael B. McKinney, "Rules of Evidence in Disci- 
plinary Hearings in State Supported Universities," Texas 
Tech Law Review Vol. 1, (1970), pp. 356-365; Speake, 317 F. 
Supp. 1253, p. 1258; Sill, 318 F. Supp. 608, p. 625. 
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Speake. 
66xrawez, p. 1235. 


673ones v. SBE, 279 F. Supp. 190, p. 2023; accord, 


Cornette v. Aldridge, 408 S. W. 2d 935, p. 942 (Tex. Ct. Civ. 
App. 1966). 


65 


68) anders, pps 752, 753. 


69Go1dberg, p. 414. 


T0Esteban; General Order, p. 147; Jones v. SBE; 
Scoggin, pp. 166-171. 


Tl speake, 317 F. Supp. 1253, p. 1283; Universal Camera 
Corp. v. NLRB, 340 U. S. 474 (1951); Sill; Student 


Association. 


TeEsteban, 277 F. Supp. 649, p. 6523; Student 
Association; Sill, 318 F. Supp. 608, p. 625; Keene, p. 219; 
Speake, 317 F. Supp. 1253, pp. 1258, 1260. 


T3si11, 318 F. Supp. 608, p. 624. 


TH student Association; Healy v. James, 311 F. Supp. 
1275, p. 1279 (D. Conn. 1970), 319 F. Supp. 113 (D. Conn. 
1970), 445 F. 2d 1122 (Second Cir. 1971). 


5 Goldber >» Pp. 468; Buttny, p. 257; Zanders, p. 767; 
Bistrick, 324 F. Supp. 942, p. 952. 


T6Buttny, p. 287; Center for Participant Education. 


TT Speake, 317 F. Supp. 1253, p. 1258; Esteban, 277 F. 
Supp. 649, TR promis of eerste fact are set out 
in Wassoon, 285 F. Supp. 936, pp. 947-948; Counts, 312 F. 
Supp. 598, p. 604. ° ° 


78prown v. Mitchell, 409 F. 24 593 (Tenth Cir. 1969); 
Norton, p. 200; Counts, 312 F. Supp. 598, p. 604; Bistrick; 
Powe, 407 F. 2d 73, p. 85. 


TI Jones v. SBE. Ina recent private college case, 
students were advised by the chancellor previous to the 
sit-in for which they were disciplined that their demands 
could not be met, and that any sit-in would meet with severe 
discipline. The students were dismissed following the sit- 
in, but an appeal to the University Conduct Committee reduced 
the sentences to one year of probation. The chancellor then 
reviewed the sentences and raised the penalty to a one year 
suspension, which penalty was approved by the Board of 
Trustees. Despite the obvious involvement of the chancellor 
early in the disciplinary process, the Federal District Court 
held that procedural due process had been afforded. The 
Federal Court of Appeals refused to reach the due process 
issue, deciding that there was no state action involved. 
Browns, p. 594. In another case, the president, who 
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ordinarily heard appeals and made recommendations to the 
Regents was excused by the Regents from hearing appeals 
growing out of an incident in which students broke into the 
president's office, threatened him, and held him prisoner. 
Marzette, p. 566. 


80Bistrick, 324 F. Supp. 942, pp. 945, 952; Center 
for Participant Education. 


8lerowns, p. 594. 


CHAPTER V 


SUMMARY AND GUIDELINES 


Summary 


The primary purposes of this study were to identify 
the elements of procedural due process which are required 
in student disciplinary hearings which may result in 
Suspension or expulsion in public institutions of higher 
education, and to develop guidelines which will enable 
institutional administrators to implement the procedural 
due process guarantee in such disciplinary hearings. 

During the last decade, institutional administrators 
have been heavily involved in matters of student discipline. 
Because the conduct causing discipline to be instituted has 
in many cases been openly done, with many witnesses to the 
conduct, there has been little argument over what conduct 
Occurred. Because the facts of the conduct were widely 
known, the only path available to students charged with 
midconduct has been an attack on the conduct rules themselves 
or on the disciplinary procedures which enforce such rules. 
Such attacks led to the development, as a consequence of a 
series of successful court challenges, of legalistic 
disciplinary systems, systems characterized by an emphasis 
on procedural due process. 

While efforts to restructure the disciplinary process 
have gone forward, administrators continue to face the 
reality that expulsion or suspension is available and is used, 
and that the use of these sanctions has been and is likely 
to continue to be subjected to the keen scrutiny of the 
courts. Because a court reversal of a disciplinary decision 
may be indicative of unsound administrative policies, and 
because such a reversal can be harmful to the institution 
and quite expensive in terms of court time, attorneys' 
fees, and time lost from other official duties, administra- 
tors need legally valid guidelines for the conduct of dis- 
ciplinary cases which may result in suspension or expulsion. 
Therefore, this study has been designed to develop guidelines 
which will enable institutional administrators in higher 
education to implement the procedural due process guarantee 
in a fashion which will insure that the student's procedural 
rights are observed while protecting the institution from 
litigation. 


Guidelines 


The guidelines which emerge from this study constitute 
the author's attempts to answer the following questions: 
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l. What case law rationale underlies the procedural 
due process approach to student disciplinary proceedings 
which may result in expulsion or suspension in public 
institutions of higher education? 

2. What guidelines may be developed from the rules 
of law adduced from court decisions to assist public 
institution administrators in developing disciplinary 
operating procedures? 


a. Previous to the hearing. 
b. During the hearing. 
c. During an appeal. 


Guideline one relates to the first question; guidelines 
two through ten pertain to part one of the second question; 
guidelines eleven through twenty-two pertain to part two 
of the second question; and guideline twenty-three pertains 
to part three of the second question. 


Guideline Relating to the 
Underlying Rationale 


1. An institution is authorized to establish and 
administer rules of conduct, and to suspend or expel those 
who are detrimental to the student body and the institution's 
well being, as long as the authority is exercised with dis- 
cretion, and is not exercised arbitrarily or capriciously. 

Student disciplinary proceedings resulting in 
expulsion or suspension are not analogous to criminal and 
juvenile court proceedings; therefore, the provisions of the 
Federal Constitution which establish procedural standards 
in criminal and juvenile cases do not apply to the institu- 
tional disciplinary process. 

The institutional disciplinary process is governed 
by the rules of administrative law. No particular model of 
procedural due process is required. 


Guidelines Relating to Procedural 
Rights Previous to the Hearing 


2. The assertion of institutional jurisdiction over 
misconduct should be carefully examined when the activity 
complained of involves non-matriculated persons, occurs 
in an off-campus setting, involves the violation of a local 
law for which a prosecution has been instituted, and is not 
of such a nature as to affect a university's mission, process, 
or function. Institutional jurisdiction may be asserted 
when: 
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(1) The individuals involved are matriculated. 

(2) The act occurs on campus. 

(3) When a prosecution for violation of a local law 
occurs and the student represents a physical 
threat to himself or the university community. 

(4) When the misconduct is peculiarly related to the 
academic missions, processes, and functions of 
the institution. 


3. An institution may, subsequent to the misconduct 
complained of, adopt and utilize entirely new procedures for 
the adjudication of student misconduct. Students have no 
vested right in any particular procedural format as long as 
the procedures used are fundamentally fair, and are fully 
explained to the student. 

There is currently a division of authority on the 
issue of how precisely conduct regulations must be written. 
While general conduct proscriptions, e.g., "misconduct," 
"conduct unbecoming a gentleman," are not adequate, conduct 
regulations need not be written with the same specificity 
as state statues. Conduct regulations should, however, be 
written with sufficient specificity so as to enable a 
reasonable student to determine what conduct is prohibited. 

5. The Fourth Amendment protection against warrantless 
searches applies to a student in a residence hall when a 
search is instituted for purposes of a criminal or quasi- 
criminal prosecution. A public university official who is 
not a peace officer, when acting on the authority of a 
reasonable university rule, may search a room without a 
warrant when the maintenance of institutional discipline 
or safety is the purpose of the search, and when the official 
reasonably believes the premises are being used illegally 
or in a manner to interfere with campus discipline. Searches 
of student owned automobiles on campus are governed by these 
same rules. 

The application of the exclusionary rule to campus 
disciplinary proceedings has not yet been ruled on by the 
courts. 

6. Institutional officers who are not peace officers 
investigating student misconduct are not required to advise 
a student that the student may refuse to answer self- 
incriminating questions, nor to advise a student that he 
may have the assistance of a lawyer in answering questions. 

7. An institution need not delay disciplinary proceed- 
ings pending the completion of a criminal prosecution arising 
out of the same offense. 

8. An institution may suspend a student for an interim 
period without benefit of a plenary or full fledged hearing, 
pending the initiation of a plenary disciplinary hearing. 
Some notice of charges and a "preliminary hearing" should be 
given the student previous to the suspension, if possible. 
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9. An institution must give a student notice of the 
charges against him, must appraise him of the supporting 
evidence, and must give a student notice of the time, place, 
and format of the plenary hearing thereon sufficiently in 
advance of such hearing to enable the student to prepare 
his defense. 

10. The student has a limited right to discover evidence 
which may be used against him. Evidence which may be dis- 
covered includes witness statements, photographs, or video 
and audio tapes. 


Guidelines Relating to Procedural 
Rights At and After the Hearing 


11. There is no clear weight of authority on the 
question of whether or not a student has the right to be 
represented by an attorney. However, a student may have 
such a right when the institution proceeds through an 
attorney. When the student desires to be represented by 
an attorney, the institution should consider allowing the 
student this privilege. 

12. A hearing should be held previous to suspension 
or expulsion, barring an "interim suspension" situation. 

13. Hearings should be open to the public, although 
the student has no right to an open hearing. If the student 
desires, or the exigencies of the moment require, the hearing 
may be closed. 

14. A student cannot require that he be tried with 
others, or singly. 

is: An institution is not required to make a record 
of the proceedings in a disciplinary case, but such a record 
should be made to protect the institution should litigation 
ensue. Both the student and the institution have the right 
to make a record of the proceedings. 

16. The hearing board may consist of one or more than 
one member. Such a board may be made up of any combination 
of students, faculty, ađministrators, staff, trustees, and 
persons external to the university. A limited combination 
of testimonial, prosecutorial and adjudicatory duties will 
not fatally bias a board's ruling, but such a combination of 
roles should be avoided. 

17. Students have a right to present testimony, either 
through affidavits or by personal testimony, in their own 
behalf. While the institution is not required to adopt a 
method of compelling the attendance of witnesses, institutions 
should consider adopting such a process to require the 
attendance of faculty, staff, and students. The authority 
ọf an institution to place a person on oath is in doubt. 

18. There is no clear weight of authority on the question 
of whether the student has the right to confront the 
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institution's witnesses. Institutions should allow con- 
frontation of the institution's witnesses by the student, 
and expect the same privilege with regard to the student's 
witnesses. 

19. The student's right to cross examine the institu- 
tion's witnesses has not yet been conclusively determined. 
Institutions should routinely allow cross examination, and 
should allow counsel to perform the cross examination if the 
student so desires. 

20. While the student has the right to appear at his 
hearing, his presence is not required for the hearing to be 
held. It is not clear whether the privilege against self- 
incrimination applies in student disciplinary hearings. 

2l. The technical rules of evidence need not be 
observed in institutional disciplinary proceedings. The 
burden of proof should rest on the institution, not on the 
student. Evidence adequate to prove the charges against 
the student should meet the "substantial evidence" test-- 
"evidence a reasonable mind might accept as adequate to 
support a conclusion." 

22. Written findings of fact, conclusions as to whether 
the rules were violated, and the penalty, if any, should be 
provided by the institution to the student. No evidence 
other than that produced at the hearing may be used to 
determine the facts, the conclusions regarding rule violation, 
and the penalty. 

23. An institution is not required to establish an 
appellate process. Nonetheless, the existence of such a 
procedure may reduce the possibility of litigation, by 
providing the institution with a means of remedying any 
defective hearings. Both the student and the institution 
may appeal. The holding on appeal of a de novo hearing-- 
the introduction of all evidence anew on appeal--has been 
approved by the courts. The holding of a de novo hearing 
on appeal has been held to remedy any procedural defects 
in the initial hearing, assuming fundamentally fair pro- 
cedures are followed in the de novo hearing. 


APPENDIX A 


PROCEDURES FOR INTERIM SUSPENSION 


l1. Notice of Hearing and Charges 


The notice of the hearing and of the charges should 
be set forth in a letter to the student. Under the student's 
address, the phrase "Notice of Preliminary Hearing and 
Preliminary Charges" should be set out. The letter should 
briefly set forth: 


l. The facts discovered by the investigation. 

2. The facts which presumably constitute a violation 
of a university regulation, with a citation to the 
regulation. 

3. That to afford the student an opportunity to present 
additional facts, a preliminary hearing will be held 
as soon as the student comes to the disciplinary 
office. 

4, That if such student does not come to such office, 
or call such office upon receipt of this letter, 
that the preliminary hearing will be held two hours 
after service of the notice of hearing and charges 
and in his absence. 

5. That the purpose of the hearing will be to determine 
if one of the grounds for an interim suspension 
exists. 


2. Service of Notice of Hearing and Charges 


The letter setting forth the notice of hearing and 
charges should be delivered to the student in the following 
manner: 


1. One copy of the notice should be mailed to the student 
by registered mail, return receipt requested. This 
copy should be mailed to the last address of record 
of the student on file in the registrar's office. 

2. One copy of the notice should be hand delivered to 
the last local residence address of record of the 
student, and must be: 


a. placed in the hands of the student, or 

b. placed in the hands of some resident of the 
premises who is over 15 years of age, or 

cC. taped to the front door of the residence. 
(Note: This notice should not simply be 
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left in the mailbox.) The deliverer should 
obtain a receipt for the delivery of this 
notice, and should file a written report 
with the disciplinary officer describing the 
manner and time of the service. 


3. One copy should be carried, perhaps by a non- 
uniformed security officer, to the class building 
in which the student's next class is scheduled, and 
should be hand delivered to the student. 


Immediately upon effecting delivery, the deliverors 
must call the university disciplinary officer, informing him 
that service has been effected. The time, place, and manner 
of service should be recorded. This will enable the dis- 
ciplinary officer to determine when the hearing can be held. 


3. Hearing 


When the student appears, a brief statement of the facts 
developed by the investigation should be presented by the 
hearing officer. The burden of proof at this point is on 
the university--the university has an affirmative duty to 
show that some basis in fact exists which warrants interim 
suspension. 

The student should then be given an opportunity to 
make a statement. If he admits his guilt or refuses to make 
a statement, he may be suspended. 

If the student credibly denies the charge, and provides 
the names of witnesses, further investigation may be appro- 
priate. In the absence of a straight forward denial, 
explanation or excuse, no confrontation of the university's 
witnesses is necessary. 

If the student neither personally appears nor calls the 
disciplinary office within two hours of the time delivery 
of the notice is effected personally on the student, the 
disciplinary officer may declare the hearing open, note for 
the record that the student was served and chose not to 
appear, put on the evidence he has, and make a determination. 

In the instance when the student does not appear, 
notice of the student's interim suspension, where such is 
determined, including his appellate rights, should be 
delivered in the same manner as the notice of the hearing 
and charges. 


4, Appeal of Interim Suspension 


Once suspended, the student should be informed of the 
procedure for having his interim suspension removed. The 
university should immediately offer to hold a hearing on the 
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issue of whether the interim suspension should continue 
within 48 hours of the student's request for same, and 
should offer a plenary hearing with full procedural 
safeguards. 

Within 48 hours of a request therefore, a hearing 
should be held by the university on whether the interim 
suspension should continue. At this hearing, the burden 
is on the university to demonstrate that the facts on which 
the initial interim suspension was based have not changed, 
and that the student should not be returned to his student 
status. 

While research has disclosed no cases on this point, 
it may be wise for the university to present its witnesses 
at this hearing, and to allow the student to cross examine 
them, inasmuch as it will save discovery time later. 


5. Hearing Impossible or Unreasonable 


Where holding an interim suspension hearing is impossible 
or unreasonable (e.g., the campus is in turmoil), the 
university may suspend the student immediately for a 
reasonable period of time, e.g., 5 to 15 days. Simultane- 
ously, or within a few days after such suspension, the 
university should notify the student and his parents, at 
their stated address, by some adequately formed written 
notice, of the interim suspension, and of such facts that 
are capable of proof, of a hearing for the purpose of estab- 
lishing the foundation facts of the accused student's alleged 
misconduct, and advising him to appear at the hearing to 
present his defense or show cause why the temporary suspension 
should not be made continuing or permanent, as to be deter- 
mined by the hearing officer or body of hearing officials. 


6. Stipulation for Readmission of Student 


If on appeal of the interim suspension the grounds 
which led to the suspension are no longer present, the 
university should return the student to full academic status. 
Pending the plenary hearing, the university may wish the 
student to execute and abide by the following document: 


MEMORANDUM OF UNDERSTANDING 


I hereby agree, as a condition of my restoration to 
student status from the status of interim suspension, to 
abide by the following terms, until the completion of my 
disciplinary action. I understand that this memorandum 
is executed for the purpose of allowing me to attend classes, 
thereby avoiding interruption of my educational progress. 
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l1. I will abide by all reasonable rules and regulations 
of the college. 

2. I will adopt and maintain a spirit of cooperation 
with college authorities. Valid or reasonable 
requests of such authorities, or criticism of such 
authorities shall not violate this clause. 

3. My total conduct shall be such that my continued 
presence shall not be disruptive to proper discipline 
at the college. 

4, I shall be motivated by a desire to complete my 
education. 

5. I shall refrain from any activities deemed by the 
college authorities to be detrimental to the welfare 
of the college and student body. 


John Student 


This stipulation, as well as individual terms thereof, 
are subject to criticism, but such a stipulation is set forth 


with approval in Saunders v. Virginia Polytechnic Institute, 
307 F. Supp. 326, 328 (S. D. Va., 1969). 


APPENDIX B 


NOTICE OF CHARGES AND HEARING 


ee mmo ome pam ney SP mn sum me am yee YP GE eee a Sus GES pum ey FG GEE Gennes see ue Goes SD SY wmo es es ee Ge me Om re Geese cms es se ee ee 1S 


SAMPLE COVER LETTER 


11:00 A.M. 
November 17, 1971 


Mr. Jackson David Liebermouth 
Current Address of Record 

401 East Macomb Street 
Apartment 3 

Piney Woods, Florida 32301 


Dear Mr. Liebermouth: 


Please find enclosed a Notice of Charges, Notice of Hearing, 
and Witness Statements in the matter of the State University 
versus Jackson David Liebermouth. 


Please refer to the Rights and Responsibilities of Students 
at State University 1971-72 edition, pages 116-132, for an 
explanation of the enclosed Notices. Copies of the Rights 
and Responsibilities were furnished to all students at 
registration.1 If you do not have access to a copy of the 
Rights and Responsibilities, please call the Disciplinary 
Office, 576-3432, and a copy of the Rights and Responsibili- 
ties will be furnished. 


I will be available to answer any questions you may have 
regarding this matter in Room 210, Bryan Hall from 8:00 a.m. 
to 5:00 p.m., Monday through Friday. I can be available 

for a conference during other hours if your schedule precludes 
visiting the office during regular hours. 


Sincerely, 


Ernest T. Buckingham, III 
Judicial Officer 


T7 
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SAMPLE NOTICE OF CHARGES 


In the State University 
Judicial System 


Notice of Charges 


State University vs. Jack D. 
Liebermouth 


This disciplinary action is brought pursuant to the 
authority of the State University.2 This charge is made by 
Earnest T. Buckingham, Judicial Officer, Room 210, Bryan 
Hall, State University (Telephone 576-3432). 

This charge is filed in the State University Judicial 
System on 1 October 1971. 


Charge One 


It is alleged that Jack D. Liebermouth, a student at 
the State University, did, on the night of 23 September 1971, 
between 6:30 p.m. and 9:30 p.m. in Rooms 115 and 117 Bellamy 
Building, a building on the campus of the State University, 
violate Section 300.2F (2) of the State University Student 
Conduct Code, which Code is set forth in the 1971-72 Pow Wow 
(Student Handbook, the State University) at pages 132-156. 

Section 300.2F (2) reads: A student who intentionally 
acts to interfere in the lawful administration of the 
university shall, upon conviction, be deemed guilty of a 
quasi-felony. 

Student Liebermouth conducted a one-man panty raid 
on female students assembled for a Women's Liberation 
meeting at the time and place described above. Women's 
Liberation is a recognized student organization. Student 
Liebermouth intentionally continued his raid, despite and 
after having been ordered to stop his activity and leave 
the rooms by Nesta Braburner. Miss Braburner was at the 
time set forth above, and is, the duly designated faculty 
advisor to the Women's Liberation, and her order was given 
while she was acting in the scope of her employment.. 

It is believed that Student Liebermouth's actions 
described above violate Section 300.2F (2) State University 
Conduct Code. 

I hereby certify that I am the legally authorized 
State University Judicial Officer, and that I am instituting 
this prosecution in good faith. 


l (signature) 
Earnest T. Buckingham, III 
University Judical Officer 


79 
CERTIFICATE OF SERVICE 


I hereby certify that one copy of this Notice of 
Charges was hand delivered by me to Mr. Jack D. Liebermouth 
at his last address of record, 308 South Macomb Street, 
Finey Woods, Florida this day October, 1971. 


(signature) 
Earnest T. Buckingham, III 
University Judicial Officer 


SAMPLE NOTICE OF HEARING 


In the State University 
Judicial System 


Notice of Hearing 


State University v. Jack 
D. Liebermouth 


ma e ae u Se pun pre me au no pas PN e e a See a OOS ae S See com oe 


A hearing on the merits of the charges filed in this 
disciplinary action will be held at 3:00 p.m., Bryan Hall 
Hearing Room, on 10 October 1971. 

The hearing will be held before the University Conduct 
Committee. 

The format of the hearing will be as follows: 


Reading of charges, and entering a plea thereto. 

. Challenges to members of the committee for bias. 

. Presentation of the university's case. The major 
witnesses will be Miss Nesta Braburner, and Miss 
Karen Liberated. Please find attached copies of 
statements by each witness for the university. 

4, Cross examination of the university witnesses. 

5. Presentation of Me. Liebermouth's witnesses. 

6. Cross examination of Mr. Liebermouth's witnesses. 

7. Summary arguments by each side. 

8. The committee will reach a decision based on the 

evidence presented to it and a written report 

of its findings of fact, conclusions and penalty, 

if any, will be provided to you. 


You may be represented by an adviser of your choice. 
The hearing will be open to the public, unless you otherwise 
desire, or the exigencies of the moment require closing the 
hearing. A record of the proceedings will be made. You may 
make such a record at your expense. 
© *** (signature) ` 
Earnest T. Buckinghen, III 
University Judicial officer 


80 
CERTIFICATE OF SERVICE 


I hereby certify that one copy of this Notice of 
Hearing was hand delivered by me to Mr. Jack D. Liebermouth 
at his last address of record, 308 South Macomb Street, 
Piney Woods, Florida, this day of October, 1971. 


(signature) 
Earnest T. Buckingham, III 
University Judicial Officer 
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FOOTNOTES 


lin Counts v. Voorhees College, 312 F. Supp. 606, 
it was held that the furnishing of individual copies of the 
student disciplinary handbook to all students at registra- 
tion was sufficient to put all students on notice of sub- 
stantive and procedural regulations governing conduct. 


euarzette at 565. 
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